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FOREWORD 


1940 Is Arbitration Year in the Americas because there is need: 
1) to dramatize to the American peoples their one great record 
of maintaining peace through arbitration; 2) to revive confi- 
dence in pacific institutions and methods, in the face of the rule 
of force in Europe and Asia; 3) to strengthen American foun- 
dations for the great part this nation is to take in the construction 
of a permanent international peace. 

Among the events which dramatize the American pattern of 
peace and give its own singular character to American policy and 
which will now be used as educational and patriotic media for 
such dramatization are: 


Hague Conventions of 1899 and 1907—which established the first 
Permanent Court of Arbitration for the settlement of international 
controversies and to which all belligerent countries today are still 
signatory. 


Pan American Union—whose founding a half-century ago has con- 
tributed mightily to a half-century of peace and progress in the 
Western Hemisphere, and under whose auspices an Inter-American 
system of commercial arbitration was established. 


Essay on a Congress of Nations—in which, 100 years ago, William Ladd 
set forth the basic principles for the adjustment of international 
disputes and for the promotion of universal peace, without resort 
to arms. 


International Chamber of Commerce—which, twenty years ago, founded 
the first international commercial court of arbitration. 


Chamber of Commerce of the State of New York—which, 172 years ago, 
set up the first commercial arbitration tribunal in the United States 
in what were then the wilds of New York City. 


New York State and Federal Arbitration Laws—which, twenty and 
fifteen years ago, respectively, laid the foundation for the pre- 
vention of litigation and use of force. 


Inter-American Commercial Arbitration Commission—authorized by 
Resolution of the Seventh International Conference of American 
States in 1933, and functioning for inter-American commercial 
controversies. 
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Canadian-American Commercial Arbitration Commission—sponsored 
by the Canadian Chamber of Commerce and the American Arbi- 
tration Association, for the settlement of Canadian-American com- 
mercial controversies. 


American Arbitration Association—which, fourteen years ago, estab- 
lished a nationally organized system of arbitration covering the 
entire United States. 


Integrated, these political and civilian elements present a story 
of achievement which 1940 Arbitration Year will undertake to 
tell to the people of the Americas. 

The opportunity has come to the United States and it is for 
this country to keep arbitration alive as a permanent thing of 
civilization and to go on talking about it, even though the thunder 
of guns and the crash of planes and the sickening sound of 
sinking vessels everywhere else prevails. 

It is not only the opportunity of the United States, but of all 
American Republics, bound together by a peace and understand- 
ing through which arbitration has ever been the life-saving 
strand when differences and disputes threatened to break into 
discord, reprisals or war. 





ANNOUNCEMENT 


OWING to the prevalence of war in Europe and Asia and to the 
difficulty in obtaining international news and articles upon arbi- 
tration from our collaborators in foreign countries, future con- 
temporary issues of the JOURNAL will be concerned primarily 
with arbitration on the Western Hemisphere. 














1940—ARBITRATION YEAR IN THE AMERICAS 


“THE Blessings of Peace” has been a subject of allegories in 
painting and sculpture since perhaps the earliest times in the 
history of art. Many museums and art galleries boast such 
pieces, usually placed in opposition to another allegorical work 
bearing the title—““The Horrors of War”. 

Today it is the map of the world that offers the allegories and 
it is this hemisphere that stands for the “Blessings of Peace’. 
Through the press, the radio and the incredibly rapid communi- 
cation facilities of our day, this fact is now being brought home 
more dramatically than at any other period in history. 

Peace is not a mere fortunate accident, brought about by 
geographical location or advantages in natural resources. It has 
to be earned and it has to be organized. It is not in human 
nature to live entirely at peace—clashes of interest occur in all 
fields. The settlement of these is an ever-present problem and 
it is in the efforts to find a solution of this problem that the 
Americas have taken the leadership. We have a hemisphere that 
is arbitration-minded and looks to the peaceful and friendly 
settlement of controversies as a normal solution, rather than 
rushing to settle them by force. 

If we glance at the achievements in this field, we discover that 
they are many-sided. There are Pan American treaties of arbi- 
tration and conciliation for the preservation of peace between 
the twenty-one American Republics. There is an inter-American 
system of commercial arbitration, for the settlement of com- 
mercial differences, in order to keep inter-American trade 
channels free from ill-will and animosity. 

Looking to the North, we have a recently concluded commercial 
arbitration agreement with Canada, which emphasizes mutual 
confidence and cooperation, of which our unfortified boundary 
line is a most significant demonstration. Looking overseas, there 
are The Hague Conventions of 1899 and 1907, in both of which 
the United States took leadership and which today constitute the 
only international organization to which all warring nations are 
still signatories. Looking at our own country, we see a record 
of commercial peace, evolving from the primitive beginnings of 
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common law to a nation-wide organized system, grown to full 
stature under beneficent state laws and under an admirable 
federal law. 

This is a record of which the Americas may be justly proud. 
But pride in these achievements is not enough. As the man who 
owns great riches feels a responsibility for preserving and using 
them to the good of mankind, so does this hemisphere owe to a 
war-torn world the debt of preserving and developing arbitration 
so that it may be available and ready for use when the time for 
rebuilding comes. Arbitration came to this hemisphere from the 
older countries; it is our privilege now to build and develop it to 
a greater and wider usefulness. 

The movement for 1940 Arbitration Year in the Americas 
has set itself this task. Sponsored by the American Arbitration 
Association and the Inter-American Commercial Arbitration 
Commission, a program is being developed wherein leaders in 
business and professions, trade and commercial organizations in 
all of the American Republics are being invited to cooperate. 

Through meetings, through the press, through broadcasting 
and other available means, we hope to direct the attention of the 
people of the Americas to their own achievements for peace. 

We hope to carry the consciousness of arbitration as a medium 
for the settlement of controvesies and the preservation of good- 
will into every community, into the civic centers and commercial] 
organizations, into the offices of business men and lawyers, into 
all fields of production, distribution and consumption. 

We hope to make the people of this continent realize fully that 
peace begins with the elimination of small controversies, with the 
mutual confidence and undertaking that grows between persons 
who know that all misunderstandings between them can be 
safely and sanely adjusted. 

As the 1940 Arbitration Year Group see it, the prevalence of 
peace and the preservation of institutions for pacific settlements 
are dependent upon two things: The first is the religious, 
spiritual and social forces that keep the stream of goodwill high 
and of ill-will low, so the reservoir of social consciousness will 
either keep disputes and differences below the level where they 
become a menace to individuals, the home, the community and 
the economic structure, or will bring them to arbitration for 
amicable and speedy justice. The second is the technique or 
machinery which can utilize the stream of goodwill by disposing 
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of the controversies which flow upon its surface toward a point 
of settlement. 

The United States is fortunate in having both. No other 
country has so great an abundance of organizations, agencies, 
institutions and monuments devoted to the upbuilding of good- 
will. No other country has a complete and fundamental system 
of arbitration applicable in all kinds of relationships. To have 
the two meet in a unified whole is the highest dream of 
civilization. 















COMMERCIAL ARBITRATION“ 


Advisory Committee: Charles L. Bernheimer, Arthur Besse, Irene L. Blunt, 
William T. Bostwick, Henry Munroe Campbell, Fred’k A. Colt, Louis K. 
Comstock, C. Frank Crawford, Clarke G. Dailey, Henry C. Flower, Jr., 
Martin Gang, Donald B. Hatmaker, Charles A. Houston, Malcolm Muir, 
Wm. Stanley Parker, Donovan O. Peters, Arthur M. Reis, Ralph S. Rounds, 
Philip Wittenberg. 


THE ADVANCEMENT OF JUSTICE + 
BY 
Hon. FLORENCE E. ALLEN 


As one of Dean Sommer’s classroom students, I would have come 
very much further than from Cleveland to join in doing him 
honor for his distinguished service in the field of arbitration. 

He is distinguished in other lines, as those of us who graduated 
from New York University Law School well know. But Dean 
Sommer, for twenty-five years in the field of arbitration, has 
stood in the forefront of those who have established and greatly 
extended the use of arbitration in this country and in so doing, 
has helped to give a world chiefly distinguished by strife in every 
field— in the field of labor, in the field of agriculture, in the field 
of international relationships—more hope for peace—commercial 
peace, industrial peace, and international peace. 

Many here today knew a time when there was no automobile, 
no airplane, no radio. The swift mechanical development which 
shot us, literally, into this era of mechanical mastery has been 
nowhere more easily attained nor more widely applied than in 
the United States. There have been such inventions in the sub- 
sidiary branches of the motor vehicle industry that no one ever, 


* Court Decisions relating to commercial arbitration will be found in the 
section on Arbitration Law, beginning on p. 50. 

+An address delivered by Judge Allen, of the U. S. Circuit Court of 
Appeals for the Sixth Circuit, on the occasion of the presentation of the 
American Arbitration Association’s Gold Medal for Distinguished Service in 
the advancement of arbitration to Dean Frank H. Sommer of the New York 
University Law School. 
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any longer, takes a tire off its rim except the garage man. This 
need not be described here today; I mention it only because, in 
this time of mechanical advance, our social machinery remains 
antiquated and inadequate. 

Nowhere has the disparity between our mechanical and social 
progress been more marked than in the field of law. Due to the 
mounting toll of accidents and the resulting increase in litiga- 
tion—to mention only one factor—it was evident that the old 
trial mechanism could not meet the new demands. The delays, 
which were usually in the trial courts, both Federal and State, 
produced real injustice. It was often the rule that two or three 
years should pass before a case appeared on the trial list. To 
put it concretely, four to six years, or even more, often inter- 
vened between the death of a workman and the actual payment 
of compensation to his family. When the case had been tried, the 
result was still inconclusive; it had to wind its weary way 
through the upper courts, and the expense of litigation was heavy. 
In purely commercial cases, the publicity attendant upon open 
trial was often ruinous, so destructive was it of that fragile 
creation of long service and slow time—that incalculable but 
immensely valuable element, goodwill. 

Some of the delays could be and have been remedied. For 
instance, when I was elected Judge of the Court of Common 
Pleas in Cleveland, we had twelve judges. We simply added judges 
as litigation increased and we had no administrative head to our 
court. When we passed a law providing for such an Executive 
Chief Justice, we cleaned up the dockets. 

Great gains have been made in procedure, both in the State 
and Federal courts, in the past two decades. It was, indeed, in 
an effort to eliminate the delay and inconclusiveness of trial, in 
cases where speedy disposition was essential, that both State 
and Federal legislatures have given increasingly wide power to 
the quasi-judicial or administrative tribunals. The statutes con- 
stituting these tribunals, with their frequent provisions that 
the technical rules of evidence shall not be binding and that 
decisions upon all issues of fact shall be final, give proof of a 
continued effort to-relieve some of the inefficiencies of our trial 
system. But, in large measure, the disadvantages of publicity, 
expense and inconclusive disposition, especially in the commercial 
field, still existed and at least two of these features must always 
attend court hearings. The Star Chamber is a reminder of the 
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indispensable protection given against publicity in criminal trials 
and in civil cases affecting the public interest. Certain classes of 
cases must always be handled by the courts, take their turn on 
the calendar and have the opportunity of searching review. But 
in ordinary commercial cases, and in other private controversies 
growing out of misunderstandings of mutual rights and obliga- 
tions, if an impartial private hearing could be had and a decision 
rendered whose integrity would be respected—a decision which 
could be made final—obviously speed and economy would be 
gained and every proper end would be conserved. 

The instrument to secure these advantages was at hand. Arbi- 
tration offered speed, privacy and elasticity of hearings. In arbi- 
tration the services of business experts could be availed of, 
thus dispensing with the expense of expert witnesses. Arbi- 
trations are not bound by the rigidity of the court dockets, but 
are arranged at the convenience of the parties. But arbitration 
suffered from two handicaps. A person could withdraw from 
the proceeding and render futile all the expenditures of time 
and effort. Also, when each party chose an arbitrator, as was 
often the case, and these two chose the third, the tendency of 
original arbitrators was to become advocates for their own 
parties instead of judges. 

Dean Sommer was one of a group of men who saw, in 1922, 
not only the opportunities of arbitration, but also the need for 
improvements in its procedure and practice. By 1927, the two 
then existing national arbitration organizations had been merged, 
and since then amazing progress has been made in extending the 
use of arbitration and organizing its facilities. The handicap of 
the revocable arbitration was eliminated by an enactment, in 
thirteen States, of statutes which gave legal protection to the 
agreement to arbitrate. These statutes, such as that of 
New York, give a judgment taken after an arbitration award 
the same effect as a judgment taken in an action, and provide 
that an agreement to arbitrate either an existing or a future 
dispute shall be enforceable. The handicap of the non-impartial 
arbitrator has been overcome by the establishment of a distin- 
guished panel of some seven thousand men in 1600 cities, ready 
to act as arbitrators. 

In only a fraction of instances has the impartiality and 
integrity of the arbitrators acting under the American 
Arbitration Association even been attacked. The attack has 
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never been upheld by the court. This and the extension of the 
scope of arbitration, so that it now covers not only the ordinary 
business controversies, but tort claims, corporate reorganiza- 
tions, labor controversies and foreign commercial controversies, 
bear witness to the intelligent, devoted effort of the men who 
established the American Arbitration Association and guided its 
work. It is, in truth, an astounding record whether you consider 
it from the legislative field, from the field of establishing the 
procedure of arbitration or from the results as shown in cases. 
In 1936, 5,646 controversies had been referred to the American 
Arbitration Association. Only six per cent of these were con- 
tested in the courts. In only two instances was the award upset 
and when re-referred to arbitration, in effect the same award was 
given. In 88 per cent the decision was immediately satisfied and 
the cost—mark this—the cost of each hearing averaged $35. 
That is, the cost of a hearing ranges from ten to one hundred 
fifty dollars for one hearing, and the ordinary arbitration pro- 
ceeding requires only one hearing. 

From 1922 until now, Dean Sommer’s learning, integrity, pa- 
tience and wise judgment of methods and policies have been at 
the service of the movement for arbitration and, in this effort, 
he and the men with him have builded better than they knew. 
This often happens. The framers of the Constitution did not 
understand the full importance of the interstate commerce clause. 
They did not know, for example, what steam was going to do 
for this country. When Fitch invented his steamboat and had 
it on the Delaware, during the Constitutional Convention, he 
invited the members of the Convention down to see it and some 
of them went. Washington, who cared so much about se- 
curing an interstate commerce clause giving Congress the 
power to regulate interstate commerce, did not go. Benjamin 
Franklin, the great scientist of the Convention, did not go. 
Indeed, when a Frenchman wrote the latter about this new 
invention, he wrote back and said that when you considered 
what you would have to pay for fuel and the room that this 
mechanism took up in the boat, he thought that it never could 
be feasible. But within a short time Fulton had his boat on the 
Hudson, the legislature of the State had given a monopoly to 
Fulton and Livingston to ply the Hudson and the case had gone 
to the Supreme Court of the United States, and it had held that 
no legislature had the power to grant a monopoly on an inter- 
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state waterway. So, when the framers of the Constitution did 
not foresee the ramifications of the provisions they wrote into 
that instrument, it is not to be wondered at that these men, in 
1927, gently disclaimed any intent to enter into the consideration 
of labor matters, while now one of their greatest achievements 
is that they have opened arbitration to the labor field. 

By the application of ethical principles, arbitration has ren- 
dered a unique service in the world today. At a time when 
solemn covenants are repudiated between nations and when 
public faith sinks low, arbitration opens up new avenues— 
local, national and international—for working out friendly re- 
lationships, for establishing justice based upon the agreement of 
the parties that justice shall be done. It renews our faith in the 
democratic process. Make no mistake, when arbitration dies 
out in this country, it will have vanished from the civilized world 
for many a generation. With Europe, today, in chaos, her insti- 
tutions falling in ruins, here in America the obligation rests 
upon us to carry forward the standards set through centuries 
by men, and women, too, who have believed that justice was 
worth attaining. 

You remember when Socrates and the Sophist were discussing 
the nature of justice, the Sophist said there were no such things 
as right and truth—that justice was the thing which the strong 
had because they were strong. Socrates maintained there was 
justice, and one of the young men spoke up and said: “Socrates, 
they tell us that men are just because they get rewards; that if a 
man is just he will have such and such a position, or,” he said 
quaintly, “make such and such a marriage; but you, Socrates, 
because you think of these things from a different standpoint, 
you tell us what justice does to the soul of the man who de- 
sires it.” 

And so, because long ago Dean Sommer knew and understood 
the duty of justice, the perfection of justice, that ideal which 
imperfectly we seek to attain, he dedicated himself, in the arbi- 
tration movement, to the advancement of justice, because that is 
the purpose of arbitration. 
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FOREIGN TRADE ARBITRATION SERVICES 
OF THE 
AMERICAN ARBITRATION ASSOCIATION 


Established for the purpose of settling in the most ex- 
peditious and fair manner possible a dispute in which 
an American and a foreign party are involved, thus 
removing possible causes of friction, misunderstanding, 
discontent, opposition or other antagonistic attitudes of 
mind which so often accompany or follow unsettled 
controversies and which, if permitted to run, inevitably 
destroy goodwill. 


THE American Arbitration Association (for the United States), 
the Inter-American Commercial Arbitration Commission (for the 
21 American Republics), the Canadian Chamber of Commerce 
(for Canada), the International Chamber of Commerce (for other 
foreign countries), the Manchester Chamber of Commerce (for 
Northern England) and the Permanent Court of Arbitration 
(for its Signatory Powers), are collaborating in offering busi- 
ness men on the Western Hemisphere a complete commercial 
arbitration service to insure the prompt settlement of any com- 
mercial controversy involving an American party. This service 
is obtained by the use of arbitration clauses in contracts, making 
available to the parties thereto the facilities of the collaborating 
organizations, under prevailing arbitration laws, for the settle- 
ment of any dispute arising out of foreign trade contracts. 

The services are provided through arrangements entered into 
between the American Arbitration Association and other organi- 
zations by which a plan of cooperation is established, joint clauses 
and rules are provided, panels of arbitrators are created and 
provisions are made for administering the proceeding under 
established and accepted rules of procedure. 

The services are also available when the parties enter into a 
submission for the reference of an existing dispute to arbitra- 
tion. In many instances the use of the clause or submission makes 
the arbitration of a dispute legally enforceable under the pre- 
vailing arbitration law. The clauses recommended are adapted 
to the kind of trade and commerce in which the parties are en- 
gaged and may be carried without charge in any contract. 

When the arbitration takes place in the United States, the total 
cost is based upon the amount involved and is equal to about one 
per cent of the claim. A description of these services and clauses 
follows: 
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I, AMERICAN ARBITRATION CLAUSE AND SERVICE 


The general arbitration clause of the American Arbitration 
Association may be used in any contract when parties have 
agreed to refer their differences to arbitration in the United 
States, irrespective of their nationality or residence. The clause 
is as follows: 


“Any controversy or claim arising out of or relating to this contract 
or the breach thereof, shall be settled by arbitration, in accordance with 
the Rules, then obtaining, of the American Arbitration Association, and 
judgment upon the award rendered may be entered in the highest court 
of the forum, state or federal, having jurisdiction.” 


This clause is valid, irrevocable and enforceable under the 
Federal Arbitration Law of the United States and under thirteen 
state laws. The Rules to which it refers are administered by the 
American Arbitration Association. They are available upon 
request. 

The Association has a National Panel of Arbitrators of 7,000 
members located in over 1,600 cities in the United States where 
it can make arrangements for an arbitration under the auspices 
of the Arbitration Committee of the Association. 


II, INTER-AMERICAN COMMISSION CLAUSE AND SERVICE 


The general arbitration clause of the Inter-American Com- 
mercial Arbitration Commission may be used in any contract 
when the parties are nationals or residents of different Republics 
and when they have agreed to arbitrate under the Rules of the 
Commission. The clause is as follows: 


“Any controversy or claim arising out of or relating to this contract 
or the breach thereof, shall be settled by arbitration, in accordance with 
the Rules, then obtaining, of the Inter-American Commercial Arbitra- 
tion Commission. This agreement shall be enforceable and judgment 
upon any award rendered by all or a majority of the arbitrators may 
be entered in any court having jurisdiction. The arbitration shall be 
RUE GR Seve tewtccedenceas or wherever jurisdiction may be obtained 
over the parties.” 


This clause is valid, irrevocable and enforceable in the United 
States under the Federal Law and thirteen state arbitration laws 
and under the arbitration law of the Republic of Colombia. The 
laws and practice of other Republics provide, in varying degrees, 
for its validity or enforceability. 
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The Rules of the Commission are administered in the United 
States by the United States Committee of the Commission and 
in other Republics by similar local committees. The Arbitration 
Committee of the Commission is the general administrative body. 

The Commission has a special panel of arbitrators and local 
administrative committees in the United States and in other 
Republics and it can arrange for a proceeding to be held under 
its uniform Rules. The text of these Rules is available upon 
request. 


III) CANADIAN-AMERICAN CLAUSE 


Under an arrangement between the American Arbitration 
Association and the Arbitration Commission of the Canadian 
Chamber of Commerce, the following tentative clause may be 
used: 

“Any controversy or claim arising out of or relating to this contract 
or the breach thereof shall be settled by arbitration in accordance with 
the arrangement made in October 1939 between the American Arbitra- 
tion Association and the Canadian Arbitration Commission of the 
Canadian Chamber of Commerce.” 

This Commission was established jointly by the Association 
and the Chamber in 1939 and consists of five members and two 
alternates from each organization. 

When the parties have agreed in their contract that the arbi- 
tration is to be held in the United States, it is conducted in an 
American Arbitration Tribunal in accordance with the prevailing 
arbitration law and under the Rules of the Association. When the 
parties have agreed that the arbitration shall be held in Canada, 
it is held under the auspices of the Arbitration Commission of the 
Canadian Chamber of Commerce, and under the prevailing 
provincial arbitration law. 


IV. COTTON TEXTILE CLAUSE AND SERVICE 


Under an arrangement entered into between the American 
Arbitration Association and the Manchester (England) Chamber 
of Commerce, the following arbitration clause is available for 
contracts between parties in the United States and England, en- 
gaged particularly in the cotton textile trade: 

“Any controversy or claim arising out of or relating to this contract 
or the breach thereof shall be settled by arbitration in accordance with 


the arrangements made in August 1939 between the American Arbitra- 
tion Association and the Manchester (England) Chamber of Commerce.” 


2 

















14 The Arbitration Journal 





The arrangement referred to in this clause provides for arbi- 
tration in the United States under the Rules of the American 
Arbitration Association or of the Chamber of Commerce of the 
State of New York or of the General Arbitration Council of the 
Textile Industry and under the Rules of the Chamber when the 
arbitration is to be held in England. When the parties are not 
agreed upon which of these Rules they wish to use in the United 
States, those of the Association will prevail. 

When the parties fail to agree upon the country where the 
arbitration is to be held, the Presidents of the two collaborating 
organizations have power to decide the locality. 

When a dispute arises under the clause, either party may give 
the other notice in writing of the existence of the question or 
difference and the party giving such notice furnishes a copy to 
the President of each organization. The organization under 
whose auspices the arbitration is to be held then institutes the 
proceedings under its Rules of Procedure. 

The respective Rules of the collaborating organizations are 
available upon request. 


V. INTERNATIONAL CHAMBER OF COMMERCE CLAUSE AND SERVICE 


Under an arrangement entered into between the American 
Arbitration Association and the International Chamber of Com- 
merce (approved at its Copenhagen meeting in 1939), the follow- 
ing arbitration clause has been approved: 

“All disputes arising in connection with the present contract shall be 
finally settled under the Rules of Conciliation and Arbitration of the 
International Chamber of Commerce by one or more arbitrators ap- 
pointed in accordance with the Rules, unless the arbitration is to be held 
in the United States, in which instance the proceedings shall be con- 
ducted under the Rules of the American Arbitration Association.” 

Parties intending to use the facilities of the Association in the 
United States, or of the Chamber abroad, should not alter the 
above phraseology; but they may add to it: 1) the designation 
of the place where the arbitration is to be held so as to fix the 
jurisdiction; or 2) provision for the service of notices and 
papers upon a duly appointed representative of a foreign party. 

When the parties have not indicated where the arbitration is 
to be held and cannot agree on this point within a time limit of 
one month, the decision shall be taken by the Court of Arbitra- 
tion of the International Chamber, according to its usual pro- 
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cedure under its own Rules; but only after consulting a sub- 
committee of three members, one of whom shall be named by 
the American Arbitration Association. 

When the arbitration is to be held in the United States, the 
Rules of the American Arbitration Association will apply and 
the proceeding will be held in an American Arbitration Tribunal. 
When it is held outside of the United States, except in Canada or 
in an American Republic, the Rules of the International Chamber 
of Commerce will apply. The Rules of either organization are 
available upon request to the American Arbitration Association. 

A special International Panel of Arbitrators has been estab- 
lished in the United States, in addition to the National Panel of 
the American Arbitration Association, in order that parties may 
have a neutral person available as a single or third arbitrator, 
if they so desire. 


VI. CLAUSE AND PROCEDURE WHEN A NATIONAL OF ONE COUNTRY 
AND THE GOVERNMENT OF ANOTHER COUNTRY ARE PARTIES 


Sometime ago a notice was issued by the American Arbitration 
Association stating that it is authorized by the International 
Bureau of the Permanent Court of Arbitration to state that the 
Bureau is willing to place its offices and staff at the disposal of a 
Contracting Power of the Convention for the pacific settlement 
of international disputes even when the other party is not a 
State, and recommends the following arbitration clause to Ameri- 
can Nationals when the other party is a Contracting Power of 
said Convention: 


“Any controversy or claim, arising out of or relating to this contract, 
shall be settled by arbitration by the institution of a special Board of 
Arbitration sitting at The Hague under the rules of the Permanent 
Court of Arbitration, or such other rules as the parties may agree upon.” 


In view of the war conditions existing in Europe and the 
difficulty of holding arbitrations at The Hague and the increas- 
ing number of contracts between American firms and foreign 
governments or their agents, further application to the Inter- 
national Bureau was made by the American Arbitration As- 
sociation for the extension of this authorization to the holding 
of arbitrations in the United States. This authorization has 
been granted and this Association is privileged to recommend 











16 The Arbitration Journal 





the following arbitration clause when one of the parties is a 
government: 

“Any controversy or claim arising out of or relating to this contract 
shall be settled with the cooperation of the International Bureau of the 
Permanent Court of Arbitration by a special Board of Arbitration 
sitting at The Hague or, in case a state of war existing in the vicinity 
makes impossible the assembling of parties, their witnesses and com- 
modities in that city, sitting in such country as the parties designate, 
under the rules of the Permanent Court of Arbitration or under such 
other rules as the parties may agree upon.” 

Parties using this clause may provide therein, or subsequently, 
by written stipulation, that the arbitration shall be held in the 
United States. 

A suggested procedure under this clause when the arbitration 
is to be held in the United States is the following: 

When an arbitration is requested by either party under the 
foregoing clause, notice may be sent by either party to the 
American Arbitration Association or to the International Bureau. 

If the Rules of the Permanent-Court of Arbitration are to 
apply, the Association, when notified by a party, will then com- 
municate with one of the American members of the Permanent 
Court of Arbitration, requesting him to act in a supervisory 
capacity and suggesting that such member notify the Inter- 
national Bureau of the Permanent Court of Arbitration that the 
arbitration is to be held under his auspices and that he is making 
arrangements for hearings and procedural administration. 

If the Rules of the American Arbitration Association are to 
apply, the Association will invite one of the American members 
of the Permanent Court to collaborate in administering its 
Rules, in order that the case may be considered as adjudged with 

‘the cooperation of the International Bureau of the Permanent 
Court of Arbitration, to the effect that the award may be, to a 
certain extent, rendered under the authority of the Permanent 
Court of Arbitration. 

When the parties agree to use independent rules of their own 
making and so notify the Association, it will suggest to the 
parties that an American member of the Permanent Court of 
Arbitration act in an advisory or supervisory capacity. 

The international panel of arbitrators of the American Arbi- 
tration Association, consisting of nationals of countries other 
than those of the parties, will be available for arbitrations under 

this clause. 
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The present Amercian members of the Permanent Court of 
Arbitration are: Michael Francis Doyle (Philadelphia) ; Green 
H. Hackworth (Washington, D. C.); Manley O. Hudson (Cam- 
bridge, Mass.) and Henry L. Stimson (New York). 





NOTES AND COMMENT 


Stock and Curb Exchanges Extend Facilities. Both the New York 
Stock Exchange and the Curb Exchange have recently extended 
the scope of their arbitration facilities, the former by establish- 
ing panels of arbitrators in eight cities outside of New York, and 
the latter by setting up, for the first time in its history, a panel 
of arbitrators in New York City representing both the Exchange 
and the public, from which parties in dispute may select arbi- 
trators. Under the method formerly in effect in the Curb Ex- 
change, all matters of adjudication were handled by the Com- 
mittee on Arbitration. 

The purpose of the Stock Exchange in organizing its arbitra- 
tion facilities on a national basis is to provide prompt, economical 
and convenient adjudication of non-members’ claims and to 
obviate the necessity of principals and witnesses appearing in 
New York. In many instances the plan brings the arbitration 
facilities of the Exchange to non-members in their own cities 
and, at the same time, permits the hearing of the cases by resi- 
dents of those cities. 

Under this plan, non-member arbitration costs in cities other 
than New York are as follows: if the amount involved is less 
than $500, the arbitration costs will not exceed $25; if the 
amount is between $500 and $1,000, the maximum cost will be 
$50; for cases involving between $1,000 and $2,500 and between 
$2,500 and $5,000, the costs will not exceed $60 and $90 respec- 
tively ; if the amount exceeds $5,000 and is less than $10,000, the 
cost will be $90 a hearing, and if more than $10,000, $120 a 
hearing. 

The eight cities, in which panels of arbitrators comprising 504 
business and professional men and women have been established, 
are: Baltimore, Boston, Chicago, Los Angeles, Philadelphia, 
Pittsburgh, Richmond and San Francisco. In cases in which non- 
members are involved, one member of the arbitration board will 
be drawn from the panel of persons engaged in the securities 
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business and three from the panel of persons not so engaged. The 
fifth member will be an out-of-town governor of the Exchange. 


Air Transport Industry Establishes Arbitration Machinery. The 
air transport industry has just closed the most successful year 
in its history and has established remarkable records of progress, 
which included the transporting of 5,000,000 passengers a total 
distance of nearly three-quarters of a billion passenger-miles, 
with a safety record of flying 82,000,000 passenger-miles for each 
passenger fatality. 

Another safety record was established during the year, less 
spectacular perhaps than the flying records, but potentially a 
factor in increasing the profitable operation of all of the air-lines. 
On November 13th, the Air Transport Association of America 
announced, through its president, Col. Edgar S. Gorrell, the 
acceptance by fifteen airlines, representing all the domestic air 
transport business in the United States, of an arbitration agree- 
ment providing machinery for the prompt settlement of disputes 
between air carriers. 

The rules of the arbitration plan set up by the agreement will 
be administered by the American Arbitration Association and its 
nation-wide machinery will be available to the industry for the 
settlement of commercial controversies out of court; the purpose 
of the agreement, as explained by Col. Gorrell, being to make it 
possible for members of the industry to settle and clarify trade 
disputes with a minimum of delay, expense and litigation. 

Typical of the trade questions which arbitration boards will be 
called upon to settle are: agreements for mutual use of equip- 
ment and facilities; restrictions upon questionable advertising 
terms and practices; standardization of flight procedure; regula- 
tions concerning non-scheduled flights; maintenance of adequate 
schedules. The agreement also gives arbitration boards the power 
to interpret inter-carrier agreements, even though no actual 
dispute has arisen, thereby eliminating the rise of controversies. 
All decisions of the arbitrators will be final and binding. 

Colonel Gorrell emphasized that the new arbitral procedure 
will in no way supplant the jurisdiction of the Civil Aeronautics 
Authority, which deals with all questions of rates, routes, safety 
and mail transportation. The arbitration procedure will apply, 
therefore, only to contractual relationships between the parties. 
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The carriers which signed the agreement are: American Air- 
lines, Inc., Boston-Maine Airways, Inc., Braniff Airways, Inc., 
Chicago and Southern Air Lines, Inc., Continental Air Lines, Inc., 
Delta Air Lines, Eastern Air Lines, Inc., Inland Air Lines, Inc., 
Mid-Continent Airlines, Inc., National Airlines, Inc., Northwest 
Airlines, Inc., Pennsylvania-Central Airlines Corp., Transcon- 
tinental and Western Air., Inc., United Air Lines Transport 
Corp. and Western Air Express Corporation. 


Arbitration in the N. Y. Theatre Ticket Code. Probably in no other 
field is arbitration so generally used in all branches of the in- 
dustry as in the amusement field. 

Stage and screen actors, radio artists, dramatists, musical 
artists, agents and producers, in their various interlocking rela- 
tions, all use arbitration clauses in basic and standard agree- 
ments. Now the theatres and the ticket brokers have entered the 
arbitration picture with a provision for arbitration in the recently 
signed theatre ticket code promulgated by the Actors Equity 
Association and the League of New York Theatres to eliminate 
speculation in theatre tickets, whereby an impartial board of 
arbitrators, selected from the Panel of the American Arbitration 
Association, will consider complaints of violators and the im- 
position of penalties. 

In another branch of the industry, the franchise agreement 
between the Screen Actors Guild and the Artists Managers Guild, 
provision is made for the reference of disputes and controversies 
concerning the interpretation of the contract or any breach 
thereof to arbitration, the Arbitration Association appointing the 
third arbitrator in the event the parties fail to agree. 

In the R. K. O. licensing agreement between exhibitors and 
distributors, an optional arbitration clause has been included 
calling for the appointment of an impartial arbitrator by both 
sides in any controversy arising under the agreement, with the 
American Arbitration Association appointing the third member 
of the Board when the two original arbitrators fail to agree. 


Developments in Foreign Trade Arbitration Services. The Special 
International Panel of Arbitrators contemplated by the coopera- 
tive arrangement entered into by the International Chamber of 
Commerce and the American Arbitration Association (described 
on p. 14 of this issue) has been established by the Association, 
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and comprises more than one hundred members. These men are 
nationals of European countries residing and trading in the 
United States, and are experts in foreign trade and the leaders in 
their respective fields. The purpose of this Special Panel is to 
provide, when the parties so desire, a national of a country other 
than that of the disputants as a single or third arbitrator, when 
the controversy involves individuals or firms in the United States 
and those of foreign countries participating in the International 
Chamber’s Court of Arbitration. It will supplement the National 
Panel, which functions in domestic disputes between American 
firms or individuals, the Inter-American Panel, which deals with 
controversies arising in inter-American trade, and the Canadian- 
American Panel, being established under the agreement between 
the Canadian Chamber of Commerce and the American Arbitra- 
tion Association. 


Contracts for War Supplies Include Arbitration Clauses. Among 
the first contracts to include an arbitration clause providing for 
arbitration in the United States, under the joint facilities of the 
International Chamber of Commerce and the American Arbitra- 
tion Association, were two recently entered into by an American 
manufacturer of war supplies and commissions in this country 
representing two countries engaged in the European war. The 
clause is quoted below, with names of the parties to the agree- 
ments deleted : 


“All disputes arising in connection with the present contract shall 
be finally settled under the rules of conciliation and arbitration of the 
International Chamber of Commerce by one or more arbitrators ap- 
pointed under the Rules, unless the arbitration is to be held in the 
United States, in which instance the proceeding shall be conducted 
under the Rules of the American Arbitration Association. The parties 
agree that any arbitration arising under or in connection with this 
contract or the breach thereof shall be held in the City of ............ 
errr Tree , in the United States of America, under the 
Rules of the American Arbitration Association, and that judgment 
upon any award made by the arbitrators may be entered by the suc- 
cessful party in the ............ Court of the State of ............ , 
as provided by the Arbitration Law of the State of ............ , and 
that that Court shall have exclusive primary jurisdiction in the 
premises, and that all costs of the arbitration proceeding shall be 
those assessed under the Rules of the American Arbitration Association. 

“The parties hereby agree that service of any papers in the arbitra- 
tion proceeding or in any court proceeding in connection therewith 
may be made by registered mail directed to the ............ > at 
gab ewe cncree Gee 400c8ecesees Company at .............” 
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Fellowship Established to Study Canadian Arbitration. An inter- 
national fellowship, for the purpose of making a study of com- 
mercial arbitration law and the practice of arbitration in Canada, 
has been contributed to the Commercial Arbitration Commission 
of the Canadian Chamber of Commerce by Thomas J. Watson, 
Chairman of the Inter-American Commercial Arbitration Com- 
mission. The objective of the study is to ascertain how com- 
mercial controversies between American and Canadian firms may 
best be settled in Canada. The fellowship is to be awarded to a 
student or professor at McGill University, to be jointly selected 
by the University and the Canadian Chamber of Commerce. 


Arbitration Activities in Detroit. The Detroit Board of Commerce 
has recently inaugurated an active campaign to promote the prin- 
ciple and practice of commercial arbitration. So rapidly has 
interest in arbitration increased that the Board has employed a 
full-time secretary to facilitate this work, and has established 
a panel of arbitrators drawn from every type of business and 
professional life in the city. 

Burns Warden is Secretary of the Arbitration Committee, of 
which Henry Munroe Campbell, a Director of the American Arbi- 
tration Association, is Chairman. Other members of the Com- 
mittee are: Ralph W. Barbier, John C. Bills, Howard B. Bloomer, 
Fred M. Butzel, Arlo A. Emery, Louis J. Flint, Lee E Joslyn, Jr., 
Julian G. McIntosh and Charles B. Warren, Jr. 


The Benefits of Arbitration as Applied to Green Coffee. Among 
the trade associations in the United States that have set up their 
own arbitration machinery is the Green Coffee Association of 
New York City, whose experience with arbitration, as described 
in the Tea & Coffee Trade Journal (Vol. 78, No. 2), provides a 
good example of the benefits of this phase of association activity. 
Following is a summary of the article: 

Green coffee, it seems, is peculiarly subject to differences of 
opinion, because a large proportion of the sales cover coffees to 
be shipped from countries of production, with the quality de- 
scribed rather than represented by actual samples. Earlier meth- 
ods of selecting arbitrators to serve in these disputes were dis- 
carded by the Association several years ago, and in recent years 
the arbitrators have been selected by lot and do not know the 
identity of the principals in the arbitration in which they serve. 
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An arbitration committee, none of whose members may serve as 
arbitrator, annually selects an Official List of Arbitrators of not 
more than fifty members, carefully considers the qualifications of 
each individual and designates him for service in one or more of 
the ten groups covering the various classifications and growths 
of coffee, thus insuring qualified, as well as impartial, arbitrators. 

The rules of the Association provide for an appeal from the 
award of the arbitrators to a five-man appeal board, the decision 
of which is final and binding on both parties, and a separate panel 
of arbitrators is provided for disputes of a purely technical 
nature. Decisions are usually reached in less than 48 hours from 
the time the problem is presented. 

The success of this procedure is attested to by a number of 
factors, including its use by many non-members in other parts of 
the country, as well as in various foreign countries where coffees 
are produced. Since the Association was established, over 1,100 
separate arbitrations have been conducted, 233 having taken 
place in 1939. 

Mr. H. H. Snider, a director of the Association who helped 
formulate its arbitration rules, in an interview in which he gave 
out the above facts, stated his belief that the arbitration program 
as carried out by the New York Association will continue to grow 
in favor among coffee men and as an aid to stability in the coffee 
business, because it saves time, money and, as far as the New 
York market is concerned, has practically eliminated court litiga- 
tions. Arbitration is also being utilized by the Green Coffee Asso- 
ciations of San Francisco and New Orleans with increasing bene- 
fit to their members. 


Clinic for Sick Business. Under this heading, Credit Executive 
for December, 1939, describes the work of its Adjustment Bureau, 
which has been instrumental, in the past year, in restoring to the 
business world several hundred large and small concerns. “The 
cures used included compromise settlements, reorganizations, 
extensions of time. Most of these were effected at small expense, 
minimum publicity and without burdensome court machinery.” 
In the same period it was found that a percentage of concerns 
were unable to resume and were forced to suspend entirely, their 
estates being distributed to creditors. This activity of the Adjust- 
ment Bureau of the New York Credit Men’s Association has been 
going on for many years. 
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Arbitration in Realty Disputes. Wider use of arbitration in 
settling disputes arising from property transactions is being 
strongly advocated this year by the Real Estate Association of 
the State of New York, according to a recent statement of Roger 
W. Huntington, of Waterville, president of the Association. 

In commenting on plans to achieve this goal, Stephen L. Angell, 
of Scarsdale, chairman of the special committee on arbitration, 
said: “We intend to make a survey of all real estate boards in 
the State, to find out to what extent arbitration is now used. We 
also wish to discover what developments there have been in com- 
pulsory arbitration—that is, where it is mandatory that all mem- 
bers submit questions to an arbitration committee before bring- 
ing suits against members of the board or against clients willing 
to arbitrate. 

“Our second objective will be to encourage the use of arbitra- 
tion and the setting up of proper arbitration facilities in any city 
where the machinery is inadequate. Facilities of the State-wide 
committee will be available to handle the arbitration of any ques- 
tion that can not satisfactorily be handled locally.” 


Arbitration “Carries On” in England. The Institute of Arbi- 
trators, Incorporated (London), despite the effecting of certain 
economies in its management and the curtailment of the publi- 
cation of its Journal to two issues a year, during the period of the 
national emergency, has no misgivings concerning the future of 
arbitration. In its issue for December, 1939, the Journal states: 


“To talk of arbitration at the present juncture would, at first glance, 
appear to be incongruous, but arbitration will be, and indeed is being, 
used to an extent never before known. It is anticipated that arising 
from the situation there will be numerous cases, if not during, cer- 
tainly at the end of hostilities. With this end in view, the Institute 
is continuing its activities, limited only to the exigencies of the times, 
and it is hoped that Members will continue their support of the Institute 
and, in particular, its aims. 

“It is particularly desired that the Institute should continue in good 
order and Members are asked to collaborate with the Council and retain 
their interest in these vital times, against the day when arbitration will 
be more in vogue than ever.” 


THE ARBITRATION JOURNAL takes this occasion to offer its 


best wishes and deepest appreciation to a valiant pioneer in 
arbitration. 
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Advisory Committee: George W. Alger, John B. Andrews, Dorothy S. Backer, 
Louis B. Boudin, C. S. Ching, Evans Clark, William C. Dickerman, Mary 
E. Dreier, Herman A. Gray, Milton Handler, William J. Mack, George 
Meany, Benjamin H. Namm, Anna M. Rosenberg, Frank H. Sommer, 
A. D. Whiteside, Sidney A. Wolff, Burton A. Zorn. 


THE INDUSTRIAL ARBITRATION TRIBUNAL COMPLETES 
ITS SECOND YEAR 
BY 
FRANKLIN E. PARKER, JR.f 


IN 1938 a strike of the employees of a chain of retail stores in 
New York City was ended by the signing of a contract between 
the company and the union, but with much bitterness and ill-will 
still remaining. A provision for the arbitration of future dis- 
putes arising out of the contract was included, and with some 
misgiving, apparently, the Voluntary Industrial Arbitration 
Tribunal, then newly organized, was named as the arbitrating 
agency. 

The arbitration machinery of the contract soon had its first 
test. As an aftermath of the strike, charges of discrimination, 
unwarranted transfers of personnel, violations of seniority rights 
and inefficiency arose to plague both the company and the union. 
At the first arbitration proceeding under the contract, more than 
forty separate claims and differences were submitted for deter- 
mination. After a hearing which lasted five full days and after 
considering the evidence for another five-day period, an award 
was made on each different claim. 

How successfully arbitration met this test is demonstrated by 
the fact that at the expiration of the contract, it was renewed 
for a period of two years, instead of one, and the arbitration 
provision was left intact. 

This proceeding took place about six months after the Volun- 
tary Industrial Arbitration Tribunal had been established by the 


* Court decisions relating to industrial arbitration will be found in the 
section on Arbitration Law, beginning on p. 50. 
+ President, American Arbitration Association. 
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American Arbitration Association, following a demand by both 
management and labor that the Association extend the facilities 
of its Commercial Arbitration Tribunal to the settlement of 
labor disputes. It may well be asked why was there such a 
demand for an arbitration service of this type, and second, why 
the American Arbitration Association was sought out. 

Under the impetus of the National Labor Relations Law, 
thousands of contracts have been entered into between employers 
and unions. Many of these contracts were hastily drawn. They 
endeavored to set forth the often complex understandings cover- 
ing wages, hours, seniority rights and the many other arrange- 
ments necessary for the harmonious relationship between a busi- 
ness and its employees. In a great many cases the immediate 
result was a difference of opinion as to the intent and meaning 
of various provisions of the contract. Conferences, of course, 
were arranged and many of the disagreements were adjusted; 
but in other instances the parties became deadlocked and sought 
an arbitrator to hear and determine the issues between them. 

In industries where union contracts had been in existence for 
years, machinery had been set up to settle such differences, but 
many of these new contracts covered industries without any such 
machinery. To leave these disputes unsettled would simply in- 
crease acrimony and dissension; for from very small unsettled 
differences grow industrial warfare and economic loss. 

In New York City, at about that time, the Mayor set up an 
Arbitration and Mediation Board to settle differences affecting 
the welfare of the city. There were also some industries which 
employed what might be termed Professional Arbitrators. Many 
of the unions and employers, however, hesitated to use any 
governmental agency, and were also disinclined and, frequently, 
financially unable to use the Professional Arbitrator, and accord- 
ingly turned to the one organization in the United States devoted 
solely to the promotion of the use of arbitration. 

The American Arbitration Association had been formally 
organized in 1926, as a private, non-profit-making, membership 
corporation, supported entirely by the contributions of its direc- 
tors and members and of the trade associations and groups 
affiliated in its program. When it first entered the field, it found 
arbitration being used sporadically in trade groups and chambers 
of commerce. No effort had been made to try to coordinate the 
procedure of any of these groups, nor to promulgate a uniform 





26 The Arbitration Journal 





procedure. As almost its first job, therefore, the Association 
proceeded to make a survey of the arbitration facilities in all the 
trade and commercial organizations in the country, and it pub- 
lished that survey in 1927. It carried on further research and 
investigation and published additional books, setting forth the 
principles upon which arbitration should be conducted and pro- 
moting a uniform procedure in the United States. It established 
a National Panel of Arbitrators, now comprising some 7,000 
businessmen located throughout the country—men selected be- 
cause of their integrity and standing—men recommended to it 
by trade and professional organizations—volunteers—peace offi- 
cers, if you will, standing ready to hear and determine any 
disputes voluntarily referred to them under the Arbitration Rules 
of the Association. These men serve without compensation, 
giving of their time and ability in the public service. 

Upon the completion of this system of arbitration, trade after 
trade adopted uniform contracts providing for the submission 
of future disputes under the Rules of the American Arbitration 
Association. As these disputes arose they were immediately re- 
ferred to and settled by arbitration in the Association’s Tribunal. 
Every kind of question imaginable has been referred to arbitra- 
tion in that Tribunal, ranging from a two million dollar claim 
arising out of a Russian fur concession to the question of that 
famous Helen Hayes “Act of God” baby. The right of a husband 
to a reduction in alimony; the question of whether, under a sepa- 
ration agreement, a wife was unreasonably withholding her con- 
sent to have her son educated in the school selected by his father; 
the quality of woolen goods; responsibility for the extra cost of 
construction work on Rockefeller Center; disputed stock ex- 
change transactions; partnership disputes—these are some of 
the problems that have been grist for the arbitration mill. 

The speedy, economic and fair determination of these contro- 
versies brought to the Association an enviable reputation. It 
was understandable, therefore, that labor and industry should 
request the extension of the facilities of the Association to 
industrial controversies. 

The Association was not entirely unfamiliar with such dis- 
putes. For some ten or more years its facilities had been used 
under the collective agreement between the Actors’ Equity As- 
sociation and the theatrical producers, and in addition, the 
Association had been called upon from time to time to appoint 
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arbitrators under contracts between the Shoe Manufacturers’ 
Board of Trade and the Shoe Workers’ Union. 

With the increased request for the appointment of arbitrators 
and use of facilities of the Association in labor matters, it was 
found necesssary to establish a separate Tribunal, with simple 
and elastic rules of procedure based upon the experience of years 
in the commercial field, and the Voluntary Industrial Arbitration 
Tribunal came into being in October, 1937. Thus there was 
created a Tribunal in which management and labor could secure, 
through their mutual agreement, an impartial and expert ad- 
ministration of arbitration and a final settlement of a dispute. 

However, the mere will to arbitrate is not sufficient. The 
arbitrator must be agreed upon, or appointed in the event of a 
deadlock. Hearings must be arranged, notices must be given and 
a place of meeting must be selected. Parties engaged in contro- 
versy can hardly be expected to agree or take the time to agree 
upon these essential details. The Voluntary Industrial Arbitra- 
tion Tribunal, therefore, under the guidance of an Administrative 
Council, representing management, labor and the public, set up 
a procedure and rules to provide adequate and necessary adminis- 
tration, and the integrity of the Association encourages confi- 
dence in the proceeding and guarantees the impartial and expert 
administration of the arbitration. These Rules are available in 
pamphlet form to anyone desiring a copy. 

It may be interesting to review just a few of the questions that 
have been submitted to the Voluntary Industrial Arbitration 
Tribunal during the past two years. A question that has arisen 
several times relates to the obligation of an employer to discharge 
employees upon notice from the union that they are no longer 
members in good standing, where the contract between the union 
and the employer provides that the management shall employ 
only such members of the union as are in good standing. In one 
instance this question concerned a single individual, who had 
come into conflict with the union and its regulations, and after a 
hearing by its Executive Committee, as provided in its by-laws, 
had been suspended for activities detrimental to the union. When 
the union called upon the employer to discharge this worker he 
refused, and, negotiations failing, the matter was referred to an 
arbitrator under the Rules of the Tribunal. 

In another instance a number of employees were concerned. 
They had failed to pay their union dues and after the period of 
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delinquency allowed under the by-laws of the union, the latter 
called upon the employer to discharge these men. The employer 
objected strenuously to being used, as he put it, as an agency for 
the collection of union dues. 

In another case the question of seniority rights had to be 
decided. If an employee took another job during a lay-off by his 
regular employer, and failed to return immediately when the 
employer called upon him for part time work, and then later he 
was re-employed, had he lost his seniority rating? This case arose 
in the textile industry, wherein seniority rating today has become 
important, for in the lay-off period the junior employees are the 
first to be laid off. 

In another instance the charge was made by the union that 
the employer had attempted to destroy the seniority of active 
union members by transferring them to new jobs in new plants. 

In a recent case there was submitted the question of whether 
or not a corporation with mills in Michigan, New York and 
Massachusetts, and under contract with both the United Auto- 
mobile Workers and the Textile Workers Organizing Committee, 
was justified in reducing wages 10 per cent on account of business 
conditions. The employer showed that it had first reduced the 
salaries of its executive and sales force ten per cent, and of its 
President twenty per cent, and while it admitted that the corpo- 
ration had a substantial surplus, it contended that good business 
judgment had made the reduction necessary and that the workers 
in the factories must share the reductions with the executive 
personnel. The union, however, contended that the reduction 
was not equal, for while the executive personnel was employed 
52 weeks a year, and therefore 10 per cent was the total reduc- 
tion, the mill workers had been laid off as was the custom when- 
ever business was slow, and had received no income for a con- 
siderable period. 

Another interesting matter referred to the Tribunal was 
whether or not an employer had the right to move his factory 
from its present location to one in another city, in view of the 
fact that the contract between the union and the employer 
specifically provided that such removal should occur only in the 
event no other building suitable for the employer’s purposes 
could be secured within a reasonable distance. 

Alleged discrimination due to union activity; reduction in 
piece-work rates due to installation of improved machinery; in- 
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crease in piece rates due to adoption of difficult patterns; the 
right of employer to increase work assignments, and many other 
similar questions have been referred in the short time that the 
Tribunal has been in operation. More than 200 disputes have 
been thus arbitrated in the two years of the Tribunal’s existence 
and in every instance, so far as the Association has been able 
to learn, the award has been lived up to by both employer and 
the union. 

The question naturally arises as to whether or not, in the event 
that the award had not been voluntarily complied with, there 
would have been any means of enforcing it. Most states make 
no special reference in their general arbitration statutes to labor 
disputes. Some, however, do make a distinction between labor 
and commercial disputes. This has been done in two ways: By 
excluding collective bargaining contracts from the usual pro- 
vision relating to arbitration, as in the case of Arizona, Cali- 
fornia, New Hampshire, Ohio, Rhode Island and Wisconsin; and 
by enacting special laws for the arbitration of labor disputes, as 
has been done in Alabama, Connecticut, Illinois, Indiana, Iowa, 
Kansas, Louisiana, Massachusetts, Maine, Michigan, Missouri, 
Montana, Nevada, New Hampshire, Pennsylvania, South Caro- 
lina, Texas, Vermont and Washington. In these latter states 
some of these laws are mere authorizations to Commissions, 
such as Mediation Boards and State Labor Boards, to promote 
the use of arbitration. 

Under the New York Statute, arbitration provisions in a labor 
contract are generally enforceable. An exception is to be noticed 
in Matter of Buffalo and Erie Railway Co., 250 N. Y. 275, 1929, 
wherein the Court of Appeals refused to direct arbitration and 
the appointment of an arbitrator in a controversy in which the 
union invoked arbitration to fix a new wage rate. The court in 
that case held that the controversy did not come within the 
provision of the Arbitration Law, on the grounds that the arbi- 
tration was being sought for the purpose of arriving at new 
terms and agreements as to the rate of wages; that no power 
exists whereby the courts can make contracts for the parties; 
that the arbitration statute is confined to controversies which are 
justiciable under the law as it exists at the time. This decision 
was followed by the Appellate Division, First Department, in 
Matter of Amsterdam Despatch, Inc. v. Devery, 254 A. D. 233, 
1938. 
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Nevertheless, the most important ingredient in labor relations 
is the attitude of the parties and their building up of mutual 
respect and understanding. Arbitration before an impartial arbi- 
trator and under a procedure of administration which insures a 
fair and impartial hearing will usually create respect and good- 
will and bring about the performance of an arbitration agree- 
ment or an award without the need for court proceedings. That 
this is true is evidenced by a survey made by the American 
Arbitration Association several years ago, in which an inquiry 
was directed to the successful party to every award made within 
two calendar years. 94 per cent of the awards of the American 
Arbitration Tribunal had been carried out without any enforce- 
ment. In only six per cent of the cases had it been necessary to 
ask the courts to confirm the award and enter judgment. Our 
experience of the last two years in industrial arbitration has 
produced the same satisfactory result. 

While mediation and conciliation are old in industrial experi- 
ence, arbitration is comparatively new. We do not yet know, as 
we do in commercial arbitration, what principles and practice 
will best serve industry. Whether it will be the old form of:each 
party appointing representatives, who are usually partisans, and 
leaving it to them to select an impartial person when they fail 
to settle the issue; whether all arbitrators will be selected from 
a permanent, neutral panel; whether a permanent board or one 
individual is preferable to a board chosen for each case; to what 
extent formality and rules of evidence will expedite the settle- 
ment—these and a hundred questions of principles and policy 
crowd upon those who are dealing with the actual practice of 
industrial arbitration. 

Out of our collective experiments and by pooling our knowledge 
and experience, however, we expect to arrive at an effective 
permanent system of voluntary industrial arbitration which will 
be best adapted to keep industrial peace and to promote under- 
standing between management and labor. 
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LET’S ARBITRATE! * 
BY 


CHESTER S. MONTGOMERY + 


THE mere suggestion contained in the title of this epistle is 
enough to call down a storm of wrath on this writer’s head. 

For arbitration as a satisfactory method of settling employer- 
employee disputes is not generally accepted by unions as the ideal 
medium. At the risk of decapitation I maintain that arbitration, 
properly handled, is the ideal course to follow if one cannot win 
his case in conciliation. 

And it would appear from all trends and some statements that 
there is now and has been a concerted effort on the part of the 
powers that be to peg conditions and wages at levels of mere 
existence. In one brief of which I have knowledge the statement 
was made, “it is not the policy of the publishers to grant in- 
creases” and so, taking it from there, what other course has a 
local in the face of such a stand? Please bear in mind that I say 
arbitration properly handled. This does not involve undue ex- 
pense; it does not necessitate the hiring of costly legal talent 
nor does it call for officers of a local union entering night school 
to become 30-day economic wizards, silver-tongued orators or 
experts on property management. Numerous cases can be cited 
to show apparent futility of arbitration from a labor point of 
view. But in all fairness let us analyze a few of those cases to 
see why unions failed to win. 

Reading through a great number of briefs in arbitration aris- 
ing in the printing and other trades furnishes ample proof that to 
be successful arbitration must be properly handled from the in- 
ception of negotiations to the conclusion of the final board ses- 
sions. I have read briefs in newspaper arbitrations that were so 
poorly written and prepared that one wonders why locals wasted 
money having them typed. Others have gone so far afield in 
introducing irrelevant matter that the real points at issue were 
buried under an avalanche of unnecessary statistics. 


* The previous issue of the JOURNAL presented an article on Arbitration in 
the Newspaper Business from the publishers’ viewpoint. This article, re- 
printed from the International Stereotypers’ & Electrotypers’ Union Journal 
for January, 1940, presents a Union’s viewpoint of Arbitration [Ed.]. 

. + Special Representative; President, Washington Stereotypers’ Union 

0. 19. 
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Still other cases demonstrate how little unions actually know 
about the fine points of the newspaper business, but in so short a 
space it would be almost impossible for this writer to attempt to 
go into any discussion as to the method of preparing briefs and 
arranging data and the other essential points of this procedure, 
but we firmly believe if such course had been followed in more 
opportune times the condition of many locals would not be what 
it is today. 

Those who choose the path of arbitration do so in many cases 
ill advisedly, without grounds or reason, knowing only that they 
are entitled to increases because the other crafts receive them, 
but able to show no definite facts or figures to sustain a plea for 
what they seek in arbitration. The loss of those cases is chalked 
up against arbitration, when the real fault lies with the moving 
party upon whom rests the burden of evidence. 

Many unions have failed utterly to give proper consideration 
to the type of man they were accepting as arbiter, the man who 
was to decide their fate. Others have engaged lawyers to present 
their cases, only to have those lawyers flounder helplessly under 
a barrage of technical questions that could have been explained 
by any craftsman with ease and definiteness. 

To be successful in arbitration a local, first of all, must be 
making a request that is within reason and established upon facts. 
Having failed to settle its points in conciliation with the employ- 
ers, it must be alert in accepting an arbitrator. The background 
of every man proposed or counter-proposed should be thoroughly 
investigated. Learn if he is a self-made man, one who knows the 
wage-earners’ struggle; if he seeks political favors, fame or for- 
tune and thus may later be in a position to be influenced by those 
against whom you are asking him to rule. Learn if he is a family 
man who can appreciate the problem of the wage-earner in that 
respect, and what is his attitude toward union labor. Make cer- 
tain that he is fair, that he is definitely not unfair to labor nor, 
on the other hand, opposed to its aims. 

No matter how friendly your arbitrator may be, he can be of 
no help to you unless your case is well prepared. Your “original 
brief” must contain definite proof that conditions have so changed 
as to warrant granting your requests. Contracts are revised by 
arbiters only on the basis of positive proof of change since the 
agreed-upon point of departure. That change in the case of a 
request for an increased wage may be based on increased liv- 








wi 


Wi 








se 
ily 
at 
er- 
or, 


nal 
xed 


the 
fa 





Industrial Arbitration 33 





ing costs, increased advertising revenue, increased circulation 
revenue, increases granted other printing craftsmen, increased 
hazards, increased production, or increase in any factor that will 
be accepted in your favor. 

Those changes must be proven. It is not enough for a stereo- 
typers’ local to say, “the printers got a raise, so we are entitled to 
one, too.” You may be entitled to one, but you must prove beyond 
doubt that conditions have so changed since the signing of the 
last contract, or so-called point of departure, that an arbiter is 
justified in granting your demands. Your “original brief” should 
be confined to the points of issue. You should support every 
request or demand for a contract change with data available 
from reliable sources. Only accepted authorities should be used 
or quoted in exhibits and the number of exhibits should be held 
to a minimum so as to simplify the work of the arbitration board 
and to keep the most important issues alive and not lost in a maze 
of irrelevant material. 

You must expect every statement you make to be bitterly con- 
tested by the employer in his rebuttal. And you must be prepared 
to pick his statements to pieces in your own rebuttal and sur- 
rebuttal. Above all, you must know what you are talking about. 
Many an otherwise good case has been lost through inability of 
the union counsel to explain statements he has made previously 
or properly to analyze statements made by the publisher or em- 
ployer, as the case may be. He must not only know his own case, 
but understand and circumvent the opponent’s as well. 

Unfortunately, many newspaper unions that go into arbitration 
know very little about the newspaper business or its financial 
equipment. They are not equipped to argue that such and such 
a point is vital to their case. Even with the statistics before them 
they are not familiar enough with the whole picture properly to 
marshal their facts for clear, decisive argument. If a point is 
worth the expense of arbitration, it is worth spending sufficient 
money on to assure an intelligent handling of the case from start 
to finish. Arbitration is not legal procedure. It is an appeal 
made to a third or disinterested party, supposedly impartial, to 
act as a referee in a dispute between two other parties, each of 
whom believes their views are correct and should be sustained. 

You make your own rules in conference with the party who 
will decide on the case and in most cases you have to abide by 
them, excepting, of course, unwarranted decisions. The rules 
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usually consist of stipulations as to what is to be submitted to 
arbitration; decision on a point of departure from which the con- 
tested change must be shown; methods of procedure and agree- 
ment as to whether there shall or shall not be appeal from the 
arbiter’s award, coupled with the usual understanding that 
matters discussed, but not agreed upon in conciliation, are pre- 
cluded from the arbitration. 

Once you have decided upon what is to be arbitrated and have 
agreed upon the rules of the game, it is up to you to prepare your 
case for presentation so that you are not going to leave any 
doubt in the arbitrator’s mind that your demands are just, and 
that, regardless of what your employer offers in the way of 
argument, you are in the right. 

If you are going to arbitrate and do not know the rules of the 
game, my advice to you would be to call on the International for 
help; do not go into any such proceeding unless they advise you 
the time and conditions are proper. Do not trust such a task to 
chance; engage a convincing writer to prepare your briefs, go 
over all of your data time after time until you know the employ- 
er’s arguments as well as your own, and then be prepared to shoot 
the works. 





NOTES AND COMMENT 


Legislative Committee Reports on Labor and Industrial Rela- 
tions. The report of the New York State Joint Legislative Com- 
mittee on Industrial and Labor Relations, of which Assemblyman 
Irving M. Ives is Chairman, was submitted to the Legislature on 
January 25, after a two-year study of the subject. 

The Committee’s recommendations include: certain minor 
changes in the State Labor Relations Act; the creation of special 
boards of inquiry to ascertain and make public the facts in strikes 
or lockouts seriously affecting the public interest; the voluntary 
adoption by all unions of the practice of making accurate financial 
statements to members at regular intervals; legal prohibition of 
racial discrimination within unions; a plan of education for em- 
ployers and employees, and the coordination of the work of the 
two state agencies in the field of mediation and arbitration. 

In the extensive section of the report devoted to mediation and 
arbitration, the Committee recommends that certain defects in 
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the present arbitration law, insofar as it concerns arbitration 
provisions in labor contracts, be corrected by suitable legislation 
so there may be no question that arbitration clauses, particularly 
those which provide that at the end of a specified period the ques- 
tion of wages and hours will be arbitrated, may be enforced in 
the courts. The Committee quotes a brief submitted by the Board 
of Mediation, in which the statement is made that “the fast grow- 
ing field of labor arbitration needs and should have a definitive 
statute of its own.” 
The Report ends with the following excellent statement: 

“The most satisfactory and happiest human relationships are the 
product not of legal compulsion, but rather of voluntary determination 
among human beings to cooperate with one another. Though we may 
legislate to the end of time there will never be industrial peace and 
harmony without good faith, integrity, a high degree of responsibility 
and a real desire to cooperate on the part of all parties concerned. 
Without this spirit of goodwill all of the social, economic and labor 
laws of mani will prove eventually to be in vain.” 


Arbitration and Strikes Averted or Settled. After weighing the 
question of whether to call a general strike or proceed to arbitra- 
tion, 150 union delegates, representing 160,000 workers in the 
nation’s woolen and worsted industry, voted unanimously in 
Boston on December 6 to submit their demands to arbitration, 
thus following what the Union’s president, Emil Rieve, called a 
“consistent policy of peaceful negotiation.” 

In New York, a week-old strike of 500 cab-drivers of the Cornell 
Cab Company was terminated when the men agreed to return to 
work and to submit to arbitration their grievance concerning a 
reduction in commissions. 

In Hollywood, a threatened strike of 35,000 technicians in the 
motion picture industry was averted on November 25, when the 
producers agreed to meet the union’s demands for a 10 per cent 
wage increase, effective until February 15, 1940, at which time 
the producers are to have an opportunity to prove to the Union 
that the condition of the industry makes impossible a continuance 
of the higher wages. In the event of failure to do so, the matter 
of the surrender of the increases in wages is to be submitted to 
arbitration for final determination, at the demand of either party. 

In Detroit, a fifty-four-day dispute between 55,000 employees 
and the Chrysler Corporation was terminated by the ratification 
of a new contract between the Corporation and five local unions 








36 The Arbitration Journal 





of the United Automobile Workers of America. Machinery for 
the adjustment of grievances is included in the agreement, which 
also provides for the creation of a joint appeals board, composed 
of two members from each side, with the board having the right 
to call in a fifth person if its members so agree, as the final arbi- 
trator on grievances. 


Railroads Strike-free for Second Year. For the second successive 
year the railroad industry in the United States had no strikes or 
interruptions to service in 1939 because of labor difficulties, ac- 
cording to the fifth annual report of the National Mediation 
Board. During the same period there was only one strike on an 
airline, after the various steps provided in the Railway Labor 
Act had been exhausted. 

During 1939, 400 new agreements were added to those pre- 
viously negotiated by the carriers and their employees, bringing 
the number now in effect in both branches of the industry to 4,081. 

The National Mediation Board, established by Congress in 1934 
to promote sound labor relations on the railroads, and extended 
to the airlines in 1936, is composed of Otto S. Beyer, Chairman, 
George A. Cook and David J. Lewis. 


Recent Meetings in the Interest of Industrial Peace. Improving 
industrial relations and promoting industrial peace have been the 
topics of a number of interesting meetings held recently. 

On November 29, 1939, a luncheon meeting of the New York 
Building Congress in New York City heard a plan for the elimina- 
tion of jurisdictional disputes in the building and construction 
field discussed by John P. Coyne, president of the Building and 
Construction Trades Department of the American Federation of 
Labor. 

On Thursday, December 7, a symposium on “How Can We 
Have Industrial Peace?” was held in Newark, N. J., under the 
auspices of the Newark Labor Relations Board and the round 
table discussion was participated in a large group of leaders in 
the field of industrial relations. 

The Third Annual Congress, sponsored by the Graduate School 
of Arts and Sciences of Fordham University, on January 27, 28 
and 29, was devoted to a study of the topic “Labor Law—An In- 
strument for Social Peace and Progress.” Representatives of the 
State Labor Relations Board, National Labor Relations Board, 
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U. S. Department of Labor, International Labor Office, American 
Assn. for Labor Legislation and the National Association of 
Manufacturers and a number of prominent educators led dis- 
cussions at round table conferences. 


Mediation Board Reviews Its Third Year. A more general accep- 
tance by management and labor of the idea and process of media- 
tion, which parallels an apparent nation-wide trend in the same 
direction, is stressed in the third annual report of the New York 
State Board of Mediation. This growth in the Board’s mediation 
and arbitration activities resulted in the establishment of a 
regional office in Buffalo, and the extension of the Board’s media- 
tion machinery to other industrial areas of the State is being 
considered. 

During 1939 the Board received 310 cases, affecting 89,012 
workers, for mediation and was successful in adjusting 280 of 
them. In 55 per cent of the cases the request for mediation came 
from unions; in 32 per cent from employers and in the remain- 
ing 13 per cent the Board intervened on its own initiative. The 
largest number of requests for mediation came from unions 
affiliated with the American Federation of Labor. 

In addition to the mediation cases, the Board received 531 
disputes for arbitration, of which 437 were disposed of through 
an arbitrator’s award and 67 were settled by the disputants 
before an award was made. 


Monthly Labor Review. The Labor Review for November, 1939, 
contains an extensive article on the Adjustment of Labor Disputes 
by Miss Florence Peterson, of the Bureau of Labor Statistics of 
the U. S. Department of Labor. In her study Miss Peterson finds 
that employer-employee disputes fall into four general cate- 
gories: (1) those caused by conflicting interpretation or the 
non-observance of the terms of a labor agreement; (2) those con- 
cerning conditions of employment—wages, hours, working rules, 
ete.; (3) jurisdictional disputes; (4) disputes concerning the 
rights of workers to organize and bargain collectively, including 
incidental issues as discrimination for union activity, etc. 

Types of disputes which are subject to mediation, conciliation 
and arbitration, and the agencies which perform these functions 
are dealt with extensively in the article. Non-governmental 
agencies which perform one or more of these functions, de- 
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scribed in the article, are the American Arbitration Association; 
joint boards or impartial chairmen appointed by the employers 
and unions concerned; committees organized by individuals or 
groups to deal with dispute arising within a community. Among 
the Federal and state agencies described are the National Media- 
tion Board (for the railroad industry), the Federal Conciliation 
Service of the U. S. Department of Labor, Maritime Labor Board, 
the various state boards of mediation and conciliation, and mu- 
nicipal boards, such as exist in Newark, N. J., and Toledo, Ohio. 

The same issue of the Labor Review contains an article on 
Industrial Relations Machinery in Democratic Foreign Countries, 
by Miss Margaret H. Schoenfeld, describing national procedure 
in regulating industrial relations, as it existed just prior to the 
outbreak of war, in Canada, Great Britain, Ireland, Belgium, 
France, The Netherlands, the Scandinavial countries, Australia 
and New Zealand. 


Nine-Member Board Draws New Union Pact. The first nine-mem- 
ber arbitration board ever to meet in the Tribunal of the Ameri- 
can Arbitration Association was convened in December to settle 
differences which arose out of negotiations for a new contract 
between the Publishers’ Association of New York City and the 
Newspaper and Mail Deliverers’ Union of New York and Vicinity. 

At the request of the parties, Edward F. McGrady designated 
Professor Herman A. Gray, a member of the National Panel of 
Arbitrators of the American Arbitration Association, as ninth 
arbitrator and impartial chairman. The other members of the 
board were: James E. Hasenack, P. A. Bloom, Harry B. Adsit 
and Harold Hall, for the Publishers; and Daniel Ronan, Dominick 
Alvino, Nicholas P. Iannuzzi and William Walsh for the Union. 
Professor Gray is Professor of Law at the New York University 
School of Law, Chairman of the Governor’s Commission on Un- 
employment Insurance and the impartial chairman of several in- 
dustries in New York City. 
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INTER-AMERICAN COMMERCIAL 
ARBITRATION 


THE SETTLEMENT OF DISPUTES IN PAN AMERICA 
BY 
WILLIAM SANDERS * 


IN April of this year the Pan American Union will begin the 
second half-century of its existence. In its own development and 
in the advance of the movement which it symbolizes and of which 
it is one of the chief instrumentalities, nothing is more clearly 
defined than the idea that all differences between governments 
and peoples can be settled by pacific means. This idea has been 
responsible for the effort which began with the first Pan Ameri- 
can meeting to construct an adequate system of pacific settlement, 
an effort which has had fruitful and constructive results in the 
subsequent inter-American conferences. 

One of the principal topics on the program of the First Inter- 
national Conference of American States, which was held at Wash- 
ington in 1889, was the consideration “of a definite plan of arbi- 
tration of all questions, disputes and differences that may now 
or hereafter exist between them (the American Republics), to the 
end that all difficulties and disputes between such nations may be 
peaceably settled and wars prevented.” 

In the plan of arbitration approved by the Conference, the 
proposition was enunciated “that war is the most cruel, the most 
fruitless and the most dangerous expedient for the settlement of 
international differences” and that the time was “especially pro- 
pitious for the adoption of arbitration as a substitute for armed 
struggles.” On this basis the Conference solemnly recommended 
to the governments that they conclude a uniform treaty which 
should provide that “the Republics of North, Central and South 
America hereby adopt arbitration as a principle of American 
International Law for the settlement of the differences, disputes, 
or controversies that may arise between two or more of them.” 


* Chief of the Juridical Division of the Pan American Union. 
89 
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This postulate became the foundation of the labor in behalf of 
pacific settlement of the later Pan American Conferences. All 
these meetings devoted special attention to this problem, and the 
resolutions, declarations and treaties which they adopted on the 
subject gradually created an interlocking series of obligations 
on the peaceful settlement of international controversies. This 
effort runs parallel to the multitude of bilateral treaties on pacific 
settlement concluded by the American republics since their 
independence. 

The existing inter-American peace machinery was constructed 
in the course of the last fifteen years with the adoption of eleven 
treaties, conventions and declarations, which define the following 
methods for preventing or solving differences between the gov- 
ernments: prevention of controversies, good offices and media- 
tion, investigation, conciliation, arbitration, and consultation be- 
tween governments. 

With the exception of arbitration and consultation, these pro- 
cedures are advisory in character, that is to say, they are designed 
to facilitate the negotiation of an agreement between the parties 
in dispute. 

In the case of the procedure for the prevention of controversies, 
which is set forth in the convention on the subject adopted at the 
Inter-American Conference for the Maintenance of Peace held 
at Buenos Aires in 1936, it is contemplated that at the request 
of one of the parties, a bilateral commission will be appointed to 
look into situations that may lead to future controversies and to 
present recommendations for a friendly adjustment, before the 
situations have set in motion events that may give rise to con- 
troversies. With the report of the commission before them, the 
parties can then negotiate to eliminate the potential difficulties. 

In the Treaty on Good Offices and Mediation, which was also 
signed at Buenos Aires in 1936, the parties agree to establish at 
the Pan American Union a list of mediators made up of two 
eminent citizens from each country. When negotiations between 
the states in dispute have not resulted in a satisfactory solution 
of their controversy, they may select from the list one mediator 
under whose presidency representatives of the parties will seek 
“a peaceful and equitable solution of the difference.” As can be 
seen, this procedure differs from the traditional method of good 
offices and mediation, which consists in the friendly interposition 
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of third states in an international controversy for the purpose of 
facilitating an adjustment of the differences. 

The procedure of investigation is established in the Treaty to 
Avoid or Prevent Conflicts between the American States, which 
is known as the Gondra Treaty, signed at the Fifth International 
Conference of American States at Santiago on May 3, 1923. 
Under the terms of this treaty all controversies, with certain ex- 
press exceptions, are referred to a fact-finding commission of five 
members organized by the parties in dispute. The report which 
the commission presents to the parties serves to elucidate the 
facts in dispute, in order that the parties may, on its basis, renew 
negotiations leading to a solution of their differences. The treaty 
provides for two permanent diplomatic commissions, one at 
Washington and the other at Montevideo, with the function of 
assisting in the organization of the special or ad hoc investigation 
commissions. 

Upon the basis of the procedure of investigation of the Gondra 
Treaty, the American republics in 1929 created the inter-Ameri- 
can procedure of conciliation. This procedure refers all disputes, 
regardless of their nature, to special commissions of conciliation. 
Contrary to the situation in the case of investigation, in concilia- 
tion the commission is empowered to present not only an elucida- 
tion of the facts, but also specific recommendations to the parties 
relative to the most satisfactory settlement of their differences. 
Under the Convention of 1929, the permanent diplomatic com- 
missions of the Gondra Treaty are also empowered, in addition to 
their duties incident to the organization of the commissions of 
conciliation, to undertake preliminary conciliatory functions 
while the latter commissions are being organized by the parties. 
It was soon recognized that the ad hoc character of the special 
commissions under the Gondra Treaty and the Conciliation Con- 
vention of 1929 was a defect in the procedure, and the Seventh 
International Conference of American States, held at Montevideo 
in 1933, adopted an additional protocol to the conciliation con- 
vention under the terms of which the commissions are appointed 
and ready to undertake their functions before a dispute arises. 

An alternative method of conciliation is found in the Anti-War 
Treaty of Non-Aggression and Conciliation of 1933. This treaty 
is not as comprehensive as the conciliation convention of 1929, 
because it establishes that the parties may, when ratifying the 
treaty, exclude from the scope of the procedure certain stated 
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categories of disputes. The treaty also offers a different proce- 
dure for the organization of the special or ad hoc commissions of 
conciliation, and contains a number of principles of international 
conduct for the guidance of the states not involved in the con- 
troversy. These principles condemn wars of aggression, establish 
that disputes must be settled by peaceful means, require the non- 
recognition of territorial acquisitions made by force, and provide 
for collective action to influence the disputants toward a peaceful 
settlement of their controversy. 

As indicated previously, these procedures are advisory in char- 
acter, and either initiate diplomatic negotiations or offer an addi- 
tional basis for their continuance after direct discussions between 
the parties have failed to produce satisfactory results. The pro- 
cedure of arbitration is, on the other hand, obligatory, in that 
the parties agree to resort to the procedure before a dispute has 
arisen and because the conclusions of the arbitral entity are bind- 
ing on the parties. Under the terms of the inter-American arbi- 
tration treaty, which was signed at Washington on January 5, 
1929, the parties agree that in the event diplomatic negotiations 
fail to solve a controversy between two or more of them, the 
interested parties will submit the dispute to a tribunal of five 
members which they select. This tribunal is in reality an ad hoc 
court of justice and its award or sentence concluding the proce- 
dure is absolutely binding on the parties. The procedure of the 
treaty deals only with questions of a juridical character, that is 
to say, differences that are susceptible of settlement by reference 
to the principles of law. The treaty indicates the questions con- 
sidered to be of a juridical character by definition and enumera- 
tion. Although a juridical procedure, arbitration differs from 
judicial settlement in that the dispute is referred to a tribunal 
whose members are appointed by the parties in dispute rather 
than to a permanent court in the selection of whose mem- 
bers the disputants have not had an immediate and controlling 
decision. 

An account of the inter-American peace organization would 
not be complete without a reference to the procedure of com- 
mercial arbitration. In addition to the above described arbitral 
procedure for settling disputes between governments, the Ameri- 
can republics have also created a procedure designed to solve 
differences of a commercial character between private interests. 
Several of the special and general Pan American conferences 
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adopted resolutions bespeaking the general desire and the deter- 
mination to establish such a procedure. The Seventh Conference 
in 1933 recommended that the chambers of commerce of the 
several countries prepare a convention on the subject, and 
enunciated at the same time eight general standards in matters 
of procedure and practice. In accordance with a recommenda- 
tion of the Governing Board of the Pan American Union, the 
Inter-American Commercial Arbitration Council of the Ameri- 
can Arbitration Association and the Committee on Inter-Ameri- 
can Commerce of the Council on Inter-American Relations, pre- 
pared the organic statutes of the Inter-American Commercial 
Arbitration Commission. The organization of inter-American 
commercial arbitration is, consequently, now completed and offers 
a method by which commercial disputes between individuals and 
organizations may be settled in an effective, economical and rapid 
manner. The assurance that disputes of this character may be 
settled in a friendly and definitive fashion is a contribution of 
great significance to the development of Pan Americanism. 

The consultative procedure of the Americas is a result of 
several treaties, declarations and resolutions adopted at the last 
two Pan American conferences, namely, the Inter-American Con- 
ference for the Maintenance of Peace, held at Buenos Aires in 
1936, and the Eighth International Conference of American 
States, held at Lima in 1938. These agreements establish that 
in the event of any threat to the peace of the Americas which 
originates either in a dispute between two American States or in 
an international war outside of the Americas, or which results 
from subversive activities of a foreign origin, the American 
Republics will consult together for the purpose of adopting joint 
measures to safeguard their interests. In the case of a con- 
troversy between American States, the other governments of the 
continent will consult together in their character of disinterested 
and friendly third states for the purpose of finding and adopting 
methods of peaceful cooperation to influence a just and amicable 
settlement. In the event of hostilities between American States, 
the same third states will consult together to endeavor to adopt, 
in their character as neutrals, a common and solidary attitude, 
in order to discourage or prevent the spread or prolongation of 
hostilities. Certain specific provisions for implementing this last 
procedure are also incorporated in the respective treaties. 
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With respect to an international war outside the Americas 
which might menace the peace of the American Republics, the 
consultation is to take place, according to the Buenos Aires agree- 
ments, to determine the time and manner in which the American 
States, if they so desire, may eventually cooperate in some action 
tending to preserve the peace of the American continent. In the 
declarations of Lima, it was agreed that the consultation should 
take place in case the peace, security or territorial integrity of 
any American republic is threatened by acts of any nature, and 
that the consultation for this purpose shall take the form of 
meetings of the Ministers of Foreign Affairs. It is also estab- 
lished by resolution of the Lima Conference that the procedure 
of consultation shall apply with respect to any economic, cultural, 
or any other question which, by reason of its importance, justifies 
the procedure and in the examination or solution of which the 
American States may have a common interest. 

Shortly after the adoption of the declarations of the Lima Con- 
ference, the opportunity to test the consultative procedure was 
offered, when the present conflict in Europe began in September 
of last year. After certain preliminary consultations, the Gov- 
ernment of Panama convoked a special meeting of the Ministers 
of Foreign Affairs to meet at Panama on September 23, 1939. 
At this meeting thirteen of the American Republics were repre- 
sented by their Ministers of Foreign Affairs and eight by repre- 
sentatives of their Ministers. The conclusions of this meeting are 
incorporated in seventeen declarations and resolutions, which 
prescribe joint action or close cooperation in safeguarding the 
peace of the continent and the common interests of the twenty-one 
Republics as neutrals in the war, and for collaboration with 
respect to the problems of an economic and commercial char- 
acter arising out of the war. Of special interest are the provisions 
adopted by the meeting relative to methods for effectuating the 
purposes set forth in the conclusions. It was thus agreed that 
another meeting of the Ministers of Foreign Affairs shall be held 
at Habana in 1940, that special consultations shall take place in 
case of need when difficulties are encountered in the execution of 
the agreements of the meeting, and that continuous consultation 
through two committees, one on neutrality and the other on eco- 
nomic cooperation, shall be the rule for the duration of the war. 

The conclusions of the meeting at Panama demonstrate the 
efficacy and the rapidity with which the new consultative pro- 
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cedure operates. This procedure supplements, in times of emer- 
gency, when quick action is required, the practice of holding 
periodical and special Pan American conferences. It also inte- 
grates and reaffirms the obligations to settle disputes in the 
Americas through the methods for the prevention of controveries, 
good offices and mediation, investigation, conciliation and arbitra- 
tion. The consultative procedure likewise establishes the legal 
bases for collective action by third states in behalf of peaceful 
settlement of disputes in the Americas. 

In conclusion, it should be noted that the machinery of pacific 
settlement and of international consultation here described can 
be understood only in connection with its general background. 
This general background is the policy of continental solidarity, 
of which Pan Americanism is both the symbol and the instru- 
ment. Continental solidarity in the Americas includes all those 
manifestations of the peaceful traditions, desires and aspirations 
of the Americas which are represented by the concrete achieve- 
ments of fifty years of Pan American progress. This movement 
of continental cooperation has developed habits of peaceful inter- 
change, of mutual trust and confidence, and created a system of 
mutual obligations, which guarantee an orderly and peaceful de- 
velopment of inter-American relations. This edifice, in all its 
aspects, rests on the solid rock of the good faith of the parties 
to the agreements which have grown out of this movement. It is 
this good faith and confidence that give strength and efficacy to 
the inter-American machinery of pacific settlement. 





NOTES AND COMMENT 


Opening of Pan American Arbitration Day Headquarters. April 
11, 1940, has been set aside by the Pan American Union as Pan 
American Arbitration Day. This day is a part of Pan American 
Week, during which the fiftieth anniversary of the founding of 
the Pan American Union will be celebrated throughout the 
country. 

The Inter-American Commercial Arbitration Commission has 
opened special headquarters at 8 West 40th Street, New York 
City, in order to feature April 11 through meetings and publicity 
throughout the country. 

The official opening of the headquarters took place at a dis- 
tinguished gathering on February 13, at which messages were 
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received from Secretary of State Cordell Hull, Dr. Hector David 
Castro, Vice-Chairman of the Governing Board of the Pan 
American Union, and Dr. Leo S. Rowe, Director General of the 
Pan American Union. The messages follow: 


“I am glad that the Inter-American Commercial Arbitration Com- 
mission under your chairmanship, together with the American Arbitra- 
tion Association, plans to make 1940 an Arbitration Year and to feature 
the fiftieth anniversary of the Pan American Union in its program. 
The designation of April 11 as Pan American Arbitration Day signifies 
the importance of arbitration in the fostering of peace, friendship and 
solidarity among the American Republics. You are rendering a real 
service in celebrating Pan American Arbitration Day and I extend you 
my best wishes on this occasion. 

CORDELL HULL, 
Chairman, Governing Board.” 





“This year, when the Pan American Union celebrates its fiftieth 
anniversary, is of deep significance to all of us who carry at heart 
the solidarity of the American Republics. That the Pan American 
Union has set aside one day particularly as Pan American Arbitration 
Day is an especially happy thought, for arbitration is one of the most 
important factors in the maintenance of peace and friendship. Its 
beneficial effect in the friendly settlement of disputes is perhaps the 
very foundation upon which business confidence rests. 

“For this reason it is especially gratifying that headquarters for 
Pan American Arbitration Day have been organized, and on the 
occasion of their opening I take pleasure in extending my good wishes 
to all those devoting themselves to the work of building up inter-Ameri- 
can arbitration. 

Hector Davip CASTRO, 
Vice Chairman, Governing Board.” 


“I am delighted to know that the Inter-American Commercial Arbi- 
tration Commission is planning to open a special office, and that through 
this office attention will be directed to Pan American Week and the 
fiftieth anniversary of the founding of the Pan American Union. 

“During Pan American Week, which will be observed from April 8 
to 15, the Pan American Union has been pleased to set aside April 11 
as Arbitration Day, not only because of the importance of the subject, 
but also because arbitration in its broadest sense is so essentially a 
part of the American system and the American tradition. 

“In the political relations between the American Republics, pacific 
settlement of international problems has been a guiding principle. The 
Inter-American Commercial Arbitration Commission has undertaken 
to extend this principle to the economic life of the Continent, and to 
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this end adequate machinery has been provided for the arbitration of 
commercial differences. 

“It is most appropriate, therefore, that during the week that will 
commemorate the fiftieth anniversary of the Pan American Union, a 
special day should be set aside for commercial arbitration. 

Leo S. RoweE, 
Director General, Pan American Union.” 


New Members of the Inter-American Commercial Arbitration 
Commission. Because of the growing importance of inter-Ameri- 
can arbitration, the Commission has enlarged its membership 
and now includes 67 members. 

Recent additions to the Commission and the countries they 
represent are the following: Hon. Enrique Finot (Bolivia), Dr. 
Edmundo da Luz Pinto (Brazil), Charles Henry Lee (Chile), 
Dr. Gilberto Sanchez Lustrino (Dominican Republic), Charles H. 
Wanzer (Dominican Republic), Dr. Fidel Lopez Arteta (Ecua- 
dor), R. W. Hebard (El Salvador), Dr. Luis Beltranena (Guate- 
mala), Dr. Francisco Caceres Bendajia (Honduras), Dr. Julian A. 
Arroyo (Venezuela); H. A. Clark, John B. Glenn, David E. 
Grant, P. M. Haight, Col. Frank H. Knox, and N. Moreno, United 
States. 


Latin American Students. Several years ago The American Uni- 
versity Graduate School and School of Public Affairs, 1901 F 
Street, N. W., Washington, D. C., instituted a program of training 
for young men and women employees in the various government 
offices in the City of Washington. The objective of the University 
was to provide means by which government people might con- 
tinue their studies and receive further training along the lines of 
Public Administration while they were at the same time obtain- 
ing practical experience in the respective offices in which they 
were employed. To facilitate and expand the work, the regular 
faculty of the two schools was supplemented by bringing in a 
group of outstanding scholars and responsible administrators 
from the governmental agencies in Washington. These experts 
have been employed as part-time instructors and special lecturers 
in classes and seminars. 

In the early stages of the program, courses were offered in 
Public Personnel Administration and Statistics, but as the de- 
mand for this type of training increased rapidly, new courses 
were added as they were required. The early group of students 
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which numbered not more than 80 in 1935 has grown to 1,400 and, 
at the present time, 160 courses are being offered in the field of 
Public Administration. Included in this list are such courses as 
Budgetary Administration, Government Accounting, Problems in 
Public Personnel Administration, Coordinated Transportation, 
the State and Population, International Finance, the Wage and 
Hour Problem, Agricultural Economics, Social Insurance, Public 
Opinion Pressure Groups. 

Soon after the initial steps had been taken in the development 
of the program described, representatives of some of the Latin 
American governments stationed in Washington, became inter- 
ested in the program and saw in it an opportunity for some of 
their own young government people. They asked that the pro- 
gram be expanded in such a way as to include some Junior 
Administrators from the Latin American countries. Their plan 
was to have selected young men and women take formal courses 
in the fields in which they were interested and, at the same time, 
observe the operations of the government offices here in Wash- 
ington which corresponded to their own employment. In pursu- 
ance of this plan a small group of Latin Americans came to the 
University two years ago and today the governments of Brazil, 
Honduras, Mexico and Panama, have young men registered as 
students in the School of Public Affairs and Graduate School. 
The University seeks to provide the courses and training which 
the governments feel will more nearly meet their particular needs. 
To assist in the development of this plan of cooperation with 
Latin American governments, the University has created a small 
number of tuition scholarships; but since the number of these 
scholarships is necessarily limited, the governments themselves 
have generally undertaken to finance the young people whom 
they have named to study here. The method employed is to grant 
a leave of absence from their offices for one or two years but to 
continue the salary while the student is engaged in study at The 
American University. In cases where the salary received is in- 
adequate to maintain the student properly in Washington, it has 
been supplemented by the government concerned. This course 
has permitted a number of young men and women to enjoy the 
advantages of study here who otherwise would have been de- 
prived of them because of a lack of financial resources. Also, due 
to the interest shown by the governments in the selection of candi- 
dates to take this course of training, the University enjoys having 
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with it the very highest type of young government people from 
Latin America. (Contributed by John C. Patterson, Director of 
Latin American Studies, The American University.) 


Proposed Joint Plan of the Commission and the International 
Chamber of Commerce. Recently the American Arbitration Asso- 
ciation and the International Chamber of Commerce entered into 
a cooperative arrangement for the use of a joint arbitration 
clause in foreign trade contracts and under which arbitrations 
could be held either in the Court of Arbitration under the Rules 
of the Chamber or in the United States under the Rules of the 
Association. 

The extension of this arrangement through the Association to 
the Inter-American Commercial Arbitration Commission is now 
under consideration by the Chamber, the Association and the 
Commission. When and if the arrangement is extended, parties 
residing in American Republics other than the United States may 
use a joint arbitration clause of the Chamber and the Commission, 
providing for arbitration either in the Court of Arbitration or in 
the Republic in which the American party resides, under the 
Rules of the Commission. 

This arrangement will not be effective between parties resident 
in different American Republics, as there now exist for their 
use the facilities of the Inter-American Commercial Arbitration 
Commission; but it will be effective, for example, between a 
resident of any American Republic and any European or Asiatic 
party, should the parties voluntarily agree to use sueh a clause 
and the facilities of either of the collaborating organizations. 


1See p. 14 of this issue. 





ARBITRATION LAW 


REVIEW OF COURT DECISIONS 
BY 
WALTER J. DERENBERG 


UNITED STATES SUPREME COURT 


Arbitration of Patent Disputes—Jurisdiction of State Courts to Enforce 
Patent Awards. The New York Supreme Court had held in the case of 
Mohawk Mfg. Co., Inc. v. Cavicchi,1 that the State Courts had jurisdiction 
to confirm an award concerning patent infringement and that by confirming 
the award the court was not determining the controversy between the parties 
and, therefore, not invading the exclusive jurisdiction of the Federal Courts 
over patent cases. This decision was unanimously affirmed by the Appellate 
Division in a per curiam decision without opinion.2 The New York Court of 
Appeals also unanimously affirmed without opinion.? An appeal was then 
taken to the United States Supreme Court, which has now dismissed the ap- 


peal in a per curiam decision * for want of a substantial federal question.5 





1N. Y. L. J., May 9, 1938, page 2242, 2 ARBITRATION JOURNAL, page 297. 

2256 App. Div. 1069, 12 N. Y. S. (2d) 360. 

8281 N. Y. 58, 22 N. E. (2d) 763 (1939). 

460 Sup. Ct. 294 (1940). Rehearing denied, 60 Sup. Ct. 382. The amended 
remittur to the Supreme Court read as follows: 


“A question under the Federal Constitution was presented and neces- 
sarily passed upon in this proceeding by this court, viz., that article 84 
of the Civil Practice Act of New York (as applied here to a cause of 
action arising under the patent laws) is repugnant to the Constitution 
and laws of the United States, in that it offends article 1, section 8, of 
the Constitution and section 256 of the Judicial Code. This Court held 
that article 84 of the Civil Practice Act (as applied here to a cause of 
action arising under the patent laws) is not repugnant to article 1, 
section 8, of the Constitution and does not offend section 256 of the 
Judicial Code.” 


5In its per curiam decision of December 11, 1939, the Supreme Court cited 
the following cases: Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109, 
44 S. Ct. 274, 68 L. Ed. 582; New Marshall Engine Co. v. Marshall Engine 
Co., 223 U. S. 478, 478, 32 S. Ct. 238, 239, 56 L. Ed. 518; Geneva Furniture 
Mfg. Co. v. Karpen & Bros., 238 U. S. 254, 259, 35 S. Ct. 788, 789, 59 
L. Ed. 1295. 
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NEW YORK SUPREME COURT—APPELLATE DIVISION 


Invalidity of Arbitration Clause in Usurious Contract. Appeal from an order 
compelling arbitration and staying a civil action brought in violation of an 
alleged arbitration agreement. The appellant had received from the peti- 
tioner, an automobile financing company, the sum of $377.00. In connection 
with this loan, appellant executed a chattel mortgage on a LaSalle automobile 
for the sum of $504.00, to be paid in fourteen equal monthly installments. 
The difference between the amount received and the amount agreed to be 
repaid, amounting to $127.00, is referred to in the chattel mortgage as 
“compensation charge” or “extra compensation” for which the lender as- 
sumed certain specific hazards in connection with the loan. The chattel 
mortgage also gave an option to the mortgagor to furnish the mortgagee with 
insurance policies, in which case the mortgagee agreed to “return the extra 
compensation”. It was further provided: 


“Should the mortgagor request the mortgagee to garage the auto- 
mobile herein referred to, in that event the only compensation the 
mortgagee shall receive shall be a reasonable amount for storage and 
upon the completion of the contract the mortgagee shall deduct from 
the amount that has been added to the mortgage, that may be due for 
storage and return the difference to the mortgagor.” 


After paying $324.00 on account of the loan, appellant failed to pay the 
installment which became due on March 28, 1939, whereupon petitioner 
threatened to repossess the automobile unless the balance of $180.00 was 
paid. Appellant then commenced a civil action in the Supreme Court 
demanding that the chattel mortgage be adjudged to be usurious and that 
defendant be enjoined from attempting to enforce it. Petitioner commenced 
this proceeding and asked the court to compel arbitration in accordance with 
the arbitration provision in the chattel mortgage.1 Special Term directed 
arbitration and stayed the action in the Supreme Court. Appellant contends 
that the question of usury and the validity of the contract, together with the 
arbitration provision which it contains, must be determined by the court 
before arbitration may be compelled. Held, reversed and motion to compel 
arbitration denied. 


“The validity of the chattel mortgage depends upon whether the 
consideration for the hazard agreement bears a proper relation to the 
subject-matter involved or whether it is merely a device to conceal a 





1The arbitration provision in this case was as follows: “In the event of 
any dispute arising between the parties hereto, whether by reason of the 
claimed unlawful seizure by the party of the first part, or whether as a 
result of the disputes between the parties hereto as to the compensation 
charge payable hereunder or under the chattel mortgage, all such matters 
shall be settled, determined and decided by arbitration, pursuant to the rules 
of the American Arbitration Society, the parties hereto agreeing to accept 
such determination of such Arbitration Society as final, binding and con- 
clusive upon them, hereby agreeing to accept any award so made in lieu of 
any decision of any court of competent jurisdiction.” 
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usurious transaction. If it be true, as the appellant asserts, that the 
chattel mortgage is usurious, then by the great weight of authority the 
arbitration provisions, together with all its other stipulations, cannot 
be enforced. Since the jurisdiction of the arbitrators must rest upon 
the existence of a valid contract for arbitration, the question of usury, 
on which this depends, is necessarily for the court and not for the 
arbitrators. Consequently arbitration may not be directed until the 
petitioner has established the existence of a valid contract to arbitrate 
the question in dispute, in accordance with Section 1450 of the Civil 
Practice Act.” 


The court then proceeded to point out that, apart from the invalidity of 
the arbitration provision, the immediate question in dispute here did not 
come within the scope of the arbitration provision contained in the chattel 
mortgage. Metro Plan, Inc. v. Miscione, 15 N. Y. S. (2d) 36, (First Dept., 
Oct. 1939) ; also reported in N. Y. L. J., Nov. 22, 1939, p. 1745. 


NEW YORK SUPREME COURT—SPECIAL TERM 


Requirements for Proper Acknowledgment of an Award. Motion to confirm 
and cross-motion to vacate an award. The first objection to the award is 
that the arbitrators violated the terms of the submission by agreeing that 
a unanimous award was necessary. Assuming that such an agreement would 
constitute good ground for vacating the award, the court is not satisfied 
that such an agreement among the arbitrators was made. 


The second objection to the award relates to the alleged absence of a 
proper acknowledgment. The acknowledgment in this case stated that the 
arbitrators “to me identified to be the individuals described in and who 
executed the foregoing instrument . .. . severally acknowledged that they 
executed the same.” The word “identified” means identified to the satis- 
faction of the notary. It does not mean merely claimed or asserted to be 
identical with or the same as. 


Under the circumstances, the acknowledgment must be considered valid 
under the authority of Schum v. Burchard, 211 App. Div. 126, 206 N. Y. 
Supp. 574, aff’d. 240 N. Y. 577, 148 N. E. 712. In re Abrams, 15 N. Y. Supp. 
(2d) 903, Sup. Ct., Spec. Term, Pt. I, October 1939, Miller, J. 


What Constitutes Bias and Partiality of Arbitrator. Motion to vacate an 
award on the ground that there was evident partiality on the part of one 
of three arbitrators. An arbitration was had between the parties under the 
rules of the National Federation of Textiles, Inc. Each party designated an 
arbitrator and the two thus chosen selected the third. An unanimous award 
was rendered in favor of the party Knickerbocker and the petitioner, Sheila 
Lynn, Inc., paid the award in November 1938. In February 1939, petitioner 
discovered that in a different arbitration proceeding between American Silk 
Mills, Inc., and Sheila Lynn, Inc., of which latter company E. A. was 
Treasurer, J. G., Knickerbocker’s President, was designated by Sheila Lynn, 
Inc., as its arbitrator. In that proceeding, a hearing was held in October, 
1938 and a two to one decision made in favor of Sheila Lynn, Inc., J. G. being 
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one of the majority. It appeared, therefore, that three days after J. G. had 
decided an arbitration in favor of Sheila Lynn, Inc., of which E. A. was 
Treasurer, E. A. received notice of his selection as an arbitrator in a pro- 
ceeding to which Knickerbocker, J. G.’s concern, was a party. G. decided 
for A.’s company, and A., in turn, decided for G.’s. Admittedly there was no 
disclosure of G.’s participation in the other arbitration proceeding prior to 
January 1939. Petitioner now alleges that the failure on the part of A. to 
disclose his interest in the other arbitration proceeding constituted partiality 
and bias. Held, motion to vacate granted. The award must be vacated even 
if the Court accepted at its face value the disclaimer entered by A. to the 
effect that he was not influenced by any extraneous considerations, and even 
if it were to be assumed that the award was justified by the evidence. The 
merits of the award are not presently at issue. The principle involved is 
broader than the correctness of the arbitrator’s decision. The Court then 
said: 


“Arbitration is a salutary device. That it has become increasingly 
valuable and popular is explicable. It is a time and expense economizer. 
It relieves the courts. It is simple, expeditious, and free from the myriad 
technicalities which beset and protract litigation. Its decisions possess 
a finality not inherent in lawsuits. It is a business-like method of re- 
solving differences. Ergo, arbitration is to be encouraged. Arbitration 
awards should not be disturbed for trivial, captious, or technical reasons; 
the causes must be cardinal.” 


In G.’s affidavit it was pointed out that it was not unusual for an arbitrator 
to serve on cases where both parties and arbitrators were connected with 
concerns with which the arbitrator was doing businecs. 


“Such interrelationships,” said the affidavit, “are inevitable because 
of the method of arbitration used in the industry and they have never 
been regarded as a basis for disqualifying an arbitrator in the absence 
of showing that the arbitrator was actually biased.” 


The Court, however, refused to adopt this point of view and pointed out 
that A. was under an obligation to reveal his connection with the other 
arbitration proceeding so as to give Sheila an opportunity to object to his 
serving as an arbitrator. When the Director of the Arbitration Bureau 
introduced the arbitrators to the parties and asked whether there was any 
objection to them, Sheila could not raise any objection because he was at 
that time ignorant of the facts. 


“Here was A.’s chance to make known the facts of G.’s connection 
with the first arbitrator. Though asked to speak out, he remained mute.” 


By reason of his connection with G. unknown to Sheila, A. was disqualified 
to serve as an arbitrator in the proceeding here assailed. There can be no 
doubt that if this had been a two to one award, with A. on the majority 
side, the award would have to be vacated. The pivotal point, however, is 
whether or not the unanimity of the award compels a different conclusion. 
No New York case has been found to the effect that, where one arbitrator 
has acted fraudulently and corruptly, the award must stand if the other two 
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acted honestly. After quoting at length from the early Illinois case of 
Moshier v. Shear (102 Illinois 169), where a unanimous award was vacated 
on similar grounds, and after stressing the point that the Moshier case was 
cited with approval by Judge Cardozo in Berizzi Company v. Krausz (239 
N. Y., 315, 318), the Court concluded: 


“I am convinced that the unanimity of the three does not dissolve and 
clear the cloud of disqualification upon the one. I confess that the 
determination was not easily or unhesitatingly reached, first, because 
the query is not entirely removed from the zone of debate, and secondly, 
because of the general reluctance of courts—a reluctance in which I 
share—to sustain a challenge to an arbitration award. I am satisfied, 
however, that a new arbitration will better serve the cause of justice 
than to permit the sullied cloud to remain. This is, I am sure, a just 
disposition, if not technically free from doubt. To stand on just ground 
is, I feel, safer than to rest on the tenuous security of technicality.” 


In concluding, the Court made this general statement: 


“The conclusion here reached is not to be construed as an invitation 
to every disgruntled party to an arbitration to move for redress. We 
are concerned here with a particular situation, and the decision is 
grounded on that situation. The citadel of arbitration remains 
inviolable.” 


Matter of Knickerbocker Textile Corporation, Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., December 21, 1939, Collins, J. 


Failure to Take Oath as Ground for Vacating Award. Motion to confirm 
an award. Held, denied. Respondent objects to the confirmation on the the 
ground that the arbitrator was not sworn in before hearing testimony. While 
it is true that the oath may be waived by written consent or by continuance 
with the arbitration without objection, no such written consent is present 
here, and the respondent withdrew from the hearing before the taking of 
testimony. Application to direct a resubmission must be granted. In re 
Simon, Sup. Ct. Spec. Term, Pt. I, N. Y. L. J., October 10, 1939, p. 1059, 
Bernstein, J. 


Industrial Arbitration—Scope of Arbitration Provision. Motion to compel 
arbitration. Petitioner, a playwright, and respondent, a theatrical producing 
corporation, entered into two employment contracts whereby petitioner was 
to render services in writing literary material which, when written, was to 
become the “sole and exclusive property” of respondent. For these services 
he was to receive a salary of $50 per week against royalties to be paid for 
various uses of his literary material as specified in the employment contract. 
There were no conditions imposed upon respondent with respect to the 
presentation or production of any of the material written by petitioner. 
Neither of the contracts contained any provision with respect to arbitration. 
Petitioner wrote a play, the ownership of which is claimed by respondent 
by virtue of the provisions of the employment contracts. It is petitioner’s 
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contention, however, that the play was written when he was not employed 
by respondent and is therefore his exclusive property. 

Petitioner now demands arbitration by virtue of the Minimum Basic 
Agreement consummated by the Dramatists’ Guild of the Authors’ League 
of America, Inc., of which petitioner is a member, and the respondent. Held, 
motion denied. 

An examination of this Basic Agreement indicates that its purpose was to 
establish minimum rules with respect to the production and presentation of 
a play and to fix the rights of the respective parties if the play was produced 
or presented. Article 15 of the Basic Agreement contained the following 
arbitration clause: 


“Any claim, dispute, difference, misunderstanding or controversy, or 
charge of unfair dealing arising under, or in connection with, or out of, 
this agreement or any other contract between Author and Manager, or 
between the Guild and Manager, shall be submitted to arbitration.” 


This clause, however, must be construed in the light of the particular pur- 
poses for which the agreement was entered into and is not to be sweepingly 
applied to matters which are foreign to the contract. 


“The provision in the arbitration clause of the Minimum Basic Agree- 
ment which refers to ‘any other contract’ must be confined to such 
contracts between a manager and author as relate to the subject matter 
of the Minimum Basic Agreement. The dispute arising out of the 
employment contracts does not come within that category.” 


Matter of Gilbert, Sup. Ct. Spec. Term, Pt. I, N. Y. L. J., December 6, 1939, 
p. 1990, Wasservogel, J. 


Invalidity of Partial Award—Distinction between Arbitrator’s “Opinion” and 
“Award”, Motion to vacate an award. Held, granted. The award was void 
in that it failed to pass on all the matters submitted for determination, and 
that there was no consent to a partial award. Having made the award, the 
authority of the arbitrator terminated, and no further award may be made 
by him. It is true that in the case of Beach v. Sterns, 22 N. Y. S. 330, relied 
on by the repondent, the arbitrator’s decision was held to be merely an 
opinion, not an award, so that upon signing it the arbitrator did not become 
functus officio. However, in that case the written opinion of the arbitrator 
was not authenticated or acknowledged as required by statute, nor was it 
filed in court, as was the decision of the arbitrator in the present case. More- 
over, the court found in the Beach case that the opinion of the arbitrator 
was not intended as an award nor so understood by counsel. In the case at 
bar the award, acknowledged by the arbitrator and filed with the County 
Clerk, was obviously intended as an award in regard to the first of the two 
questions submitted to the arbitrator. The motion to vacate is accordingly 
granted and a re-hearing before the same arbitrator directed. Matter of 
Associated Corset and Brassiere Manufacturers of N. Y., Inc., ete., Sup. Ct., 
Spec. Term, Pt. I, N. Y. L. J., October 19, 1939, p. 1199, Miller, J. 





56 The Arbitration Journal 





Error of Law on Face of Award. Action in equity to set aside an award for 
error of law apparent on the face thereof. In May, 1936, plaintiff and 
defendant entered into a contract for the purchase by the latter of kapok. 
The defendant buyer agreed to purchase 30 tons of kapok to be delivered in 
three monthly installments, in September, October and November, 1936. The 
contract contained the following clause: 


“Price—Ten and one half (104) cts. per lb. c.i.f. New York, including 
war risk ins. If premium exceeds one quarter per cent, war risk ins. to 
be for buyer’s acct. This price is based on present rate for ocean frt., 
any alteration in this rate to be for buyer’s acct.” 


Between the time the contract was made and the first shipment a new 
schedule of freight tariffs became effective in consequence of a devaluation 
of the Netherlands Indies Guilder. The plaintiff-seller collected the difference 
in freight rate from the buyer upon the express understanding that the 
propriety of the additional charge was to be determined at a future date. 
Subsequently, the controversy in regard thereto was submitted to arbitration 
and, at the request of the plaintiff, a written opinion was handed down. The 
arbitrator held that the plaintiff was not entitled to retain the sum in 
dispute. The defendant then obtained a judgment confirming the award and 
received payment thereunder. Held, action dismissed. 

No error of law is apparent on the face of the award. As the written 
opinion of the arbitrators was rendered at the request of both parties, the 
opinion is naturally to be considered as part of the award. The change in 
the value of the Netherlands Indies Guilder did not affect the freight rate 
chargeable to the buyer, since, under the contract, the freight rate was based 
on the dollar rather than on the Netherlands Indies Guilder. Plaintiff could 
have adequately protected himself by contract against the very contingency 
which transpired. If, due to the devaluation of the Guilder the plaintiff is 
out of pocket, the fault rests with him. McLean, et al. v. O’Brien-Padawer, 
Inc., Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., Dec. 25, 1939, p. 1794, 
McLaughlin, J. 


Termination of Arbitration Clause—Res Adjudicata. Motion to stay an arbi- 
tration proceeding. Petitioner claims that an employment contract made 
with him by respondent was breached by his own wrongful discharge. The 
agreement provided for arbitration of any difference which might arise. 
After his discharge the petitioner asserted a claim for salary up to July 1, 
1938, and an award was rendered and confirmed awarding petitioner $2,400 
damages. He now seeks to compel arbitration of additional salary from 
July, 1938, to July, 1939, and the employer has moved for a stay under 
Sec. 1458, C. P. A. Held, motion granted. 

Damages for wrongful discharge are indivisible and one recovery is a bar 
to any further recovery. Employer correctly asserts that he may not be 
compelled to arbitrate again, because an arbitration had been had and an 
award rendered. As there is no dispute as to the facts, a stay under Sec. 
1458, C. P. A. should be and is granted. Matter of Pierce, etc., Sup. Ct., Spec. 
Term, Pt. I, N. Y. L. J., October 18, 1939, p. 1189, Witschief, J. 
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NEW YORK—CITY COURT 


Submission Agreement as Ground for Stay of Civil Action and Vacating of 
Attachment. Motion to discontinue a civil action and vacate a warrant of 
attachment. Held, granted. 

The Court is of the opinion that an order compelling arbitration is 
equivalent to a voluntary submission to arbitration and, as pointed out in 
McNulty v. Spolley (57 N. Y. 242): 


“The rule is well settled that mere submission to arbitration is a 
discontinuance of the suit The submission is eo acto a discon- 
tinuance .... and such would be its effect although it had been 
immediately revoked.” 


Hankow Silk Importing Co., Inc. v. M. K. Silk Co., Inc., City Ct., Spec. Term, 
Pt. I, N. Y. L. J., October 17, 1939, p. 1161, Schimmel, J. 


SUPREME COURT OF ARIZONA 


Industrial Arbitration—Invalidity of Arbitration Clause in Collective Bargain- 
ing Agreement—Effect of Exemption of Labor Disputes from Arbitration 
Statute. Appeal from a judgment of the Superior Court dismissing the 
complaint in an action to recover wages. Plaintiff brought an action to 
recover wages alleged to be due him for work performed for defendant. 
Defendant moved to dismiss the complaint on the ground that the contract 
sued on provided that before an action could be brought for breach thereof, 
the matter must first be arbitrated and that the complaint did not allege 
that any arbitration or attempted arbitration had been had. The lower 
court dismissed the complaint on this ground. Held, reversed. The contract, 
which was the basis of the action, was entered into between defendant and 
Local No. 338 of the Internation] Union of United Brewery, Flour, Cereal 
and Soft Drink Workers of America, of which plaintiff was a member. 
Section 18 of the contract reads as follows: 


“An attempt shall be made between the employer and local union to 
first settle all differences or misunderstandings which may arise. If any 
adjustment satisfactory to both parties cannot be reached in this way, 
then the matter shall be settled by a Board of Arbitration, constituted 
in the following manner: Two shall be selected by the employer and 
two by the local union; in case they cannot agree, these four members 
of the Board shall select a fifth member, and a majority decision shall 
then be binding upon both parties. Men shall not leave work before or 
pending the decision of the Board of Arbitrators.” 


Defendant contended that Section 13 was a legitimate, valid part of the 
contract; that arbitration was a condition precedent to plaintiff’s attempt 
to recover in court on his claim for wages. Plaintiff alleged that Section 13 
was void as contrary to public policy under the common law and in violation 
of the Arizona Arbitration Statutes. In declaring Section 13 void, the 
Arizona Court said: 


“While it is true, as urged by defendant, that the right of arbitration 
has been greatly extended in recent years, this is practically universally 
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done by statute. The legislature, of course, has the power, in its discre- 
tion, to extend this right, but in such a case the right is not governed 
by the common law, but by the statute which grants it. Arizona, like 
most of the other states, has provided a statutory method of arbitration.” 


Chapter 72 of the Session Laws of 1929, although declaring arbitration 
clauses in contracts valid and enforceable, makes an express exception in 
cases for labor disputes and provides that the provisions of the act shall not 
apply to collective bargaining contracts between employers and employees. 


“Section 13 of the contract is prohibited by chapter 72, supra, and is 
therefore void. For this reason we are constrained to hold that both 
under the common law and the statute the clause cannot stand, and 
that the plaintiff was not obliged to submit his controversy with 
defendant to arbitration before he brought this action.” ! 


Gates v. Arizona Brewing Co., 95 Pac. (2d) 49, (Supreme Court of Arizona, 
October, 1939). 


SUPREME JUDICIAL COURT OF MASSACHUSETTS 


Scope of Engineer’s Decision under Construction Contract—Excess of Au- 
thority on Part of Arbitrators. Appeal from a judgment confirming an arbi- 
tration award and denying a motion to vacate it. Petitioner had agreed to 
construct an earth dam and lay a pipe line for respondent, a water company. 
Upon completion of the contract petitioner notified respondent that it had 
encountered very heavy excavation which had increased the cost of doing the 
work, and called attention to Article 13 of the construction contract asking 
for an adjustment of prices in order to receive “a fair and equitable reward” 
for its labors. Respondent did not change the contract prices and petitioner 
then submitted a bill for additional costs. Article 3 of the contract provided 
that the engineer was, in the first instance, to be the interpreter of the 
contract, and that all work was to be done in such a manner as to satisfy 
him. He was to decide all claims of either party and his decisions were to 
be final, “except as to the element of time and as to financial conditions 
involved, which, if no agreement in regard thereto is reached, shall be 
subjected to arbitration as provided under Article 16 ....” Article 16 in 
turn provided that where the engineer’s decisions were not final under 
Article 3, the matter be subjected to arbitration under the rules of a certain 
designated association. Article 13 also provided that the engineer should 
have authority to make an adjustment of prices in case of change of 
character, quality or quantity of the work, provided the increase or decrease 
amounted to more than twenty-five per cent of the estimated quantity as 
stated in the contract. 


After the engineer refused to make an adjustment, petitioner, purporting 


to act under Article 16, presented its claim to an arbitration board which 





1The Court then proceeded to discuss the question whether the entire 
collective agreement was void for lack of mutuality and finally reached the 
conclusion that the contract contained distinct obligations on the part of 
both contracting parties which were legally sufficient to sustain the contract. 
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made an award of $18,575, without specifying the items included in the 
award. It was apparent however, that the award included compensation for 
claims arising from building the embankment as well as laying the pipe line. 
The award was confirmed in the Supreme Court and judgment entered. 
Respondent moved to vacate the award on the ground that the arbitrators 
had no jurisdiction and that the matter was not arbitrable under the 
contract. Held, reversed and motion to vacate the award granted. While 
the award cannot be challenged on the ground that the arbitrators may have 
committed an error of law in reaching their conclusion, it must be set aside 
where it is shown that the board was not empowered to hear and determine 
the matter. If such authority was lacking, the award is void and the burden 
is on the petitioner to show that the contract provided for settlement of this 
particular claim by arbitration. 

As examination of Articles 3, 13 and 16 shows that the engineer was 
required to make prompt and impartial decisions upon all matters specified 
in Article 3 and that his decisions were to be final excepting only decisions 
“as to the element of time and as to the financial conditions involved”, which 
were to be submitted to arbitration under Article 16. It follows that the only 
arbitrable claims were those which came under the existing contract and 
arose out of matters concerning which the engineer had authority to make 
a determination. No such controversy is present here. Article 13 is con- 
cerned only with an adjustment of prices and the engineer is not required 
to make such an adjustment unless the owner approved. He had power to 
settle disputes arising under the existing contract, but he could not, without 
the owner’s consent, change the prices that already had been fixed by the 
contract. The Court then said: 


“The parties had by article 13 furnished the remedy which, if proved 
to be inadequate, would not authorize one to substitute, without the 
consent of the other, another method to recoup an alleged loss.” 


Since the arbitrators refused to specify the items contained in their award 
and the latter was for an indivisible lump sum, the whole award must be set 
aside. J. F. Fitzgerald Const. Co., Inc. v. Southbridge Water Supply Co., 
23 N. E. (2d) 165 (Supreme Judicial Court of Mass., Suffolk, October 1939). 


SUPREME COURT OF COLORADO 


Misconduct of Arbitrators—Unauthorized Delegation of Power—Indepen- 
dent Consultation with Outsiders as Ground for Vacating the Award—What 
Constitutes Due Notice of Hearing. Appeal from a judgment dismissing an 
action brought to set aside an award. Plaintiff and defendant entered into a 
written contract for certain construction by defendant. In October, 1935, 
plaintiff’s chief engineer delivered to defendant the final estimate fixing 
the amount that he, as plaintiff’s representative, found to be due defendant 
under the contract. To this estimate defendant filed objections and asked 
for additional compensation. Upon failing to reach an amicable adjustment, 
a submission agreement was entered into and the matter submitted to an 
arbitration board which returned an award in April, 1937. The award was 
then filed in the District Court and judgment entered. Plaintiff thereupon 
brought the present action for the purpose of setting aside the award on 
the ground that the arbitrators were guilty of misconduct and had exceeded 
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their authority. The lower court sustained a demurrer to the complaint and 
dismissed the action. Held, reversed and remanded with instructions to 
overrule the demurrer. 

The principal ground for equitable relief claimed by plaintiff was that 
the arbitrators did not conduct their proceedings in accordance with the 
method provided in the Colorado Code of Civil Procedure. More specifically, 
it was alleged that the arbitrators had held many meetings and hearings at 
times and places unknown to the plaintiff and of which no notice, in writing 
or otherwise, was given. Moreover, it was alleged that the arbitrators had 
delegated to several other persons the determining of certain matters in 
controversy and had adopted the determination of those persons as their 
own findings without affording plaintiff the privilege of being present at the 
time of receiving such reports and without the plaintiff’s having any 
knowledge of such consultation. In addition, the arbitrators were charged 
with intentionally withholding the information contained in the reports 
received from such third parties. 

These allegations, admitted for the purposes of the demurrer, establish 
sufficient cause for the impeachment of the award under Section 320 of the 
Code of Civil Procedure. 


“The arbitration agreement requires that the arbitrators shall give 
reasonable notice in writing of the time and place their meetings were 
to be held. It further provides that the meetings of the board of arbi- 
trators may be continued from time to time until each of the parties 
shall have had a reasonable opportunity to promptly present to such 
board the evidence which it desires to offer in support of its position with 
reference to the claims of defendant. Unless, contrary to the situation 
here, the agreement or a statute provides otherwise, it is a universally 
recognized rule that the parties to an arbitration proceeding have an 
absolute right to be heard and present evidence before the arbitrators, 
and that a refusal on the part of the board to receive such evidence is 
such misconduct as affords a sufficient ground for setting aside the 
award.” 


The court also sustained the plaintiff on the charge of undue delegation of 
arbitrators’ authority. Said the court: 


“Although the arbitration agreement provides that the arbitrators 
shall have power to make such independent investigation of the matters 
in controversy as to them may seem necessary in order to arrive at a 
correct solution of the matter, no authority is thereby conferred upon 
them to adopt the conclusions of outsiders who may be consulted, without 
a considered determination of their own upon the information s0 
obtained.” 


Twin Lakes Reservoir & Canal Co. v. Platt Rogers, Inc., 94 Pac. (2d) 1090. 
(Supreme Court of Colorado. Sept. 1939. Rehearing denied Oct. 23, 1939). 


COURT OF APPEALS OF GEORGIA 


What Constitutes a Cause of Action on an Arbitration Award. Appeal from 4 
judgment dismissing an action to recover balance due under an arbitration 
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award. Plaintiff alleged that defendant negligently drove an automobile 
against one of plaintiff’s mules, thereby breaking one of the animal’s legs. 
The matter was submitted to arbitration and an award made which the de- 
fendant failed to perform. Plaintiff further alleged that the said mule was 
worth $250.00 at the time of the injury, while its present value was $125.00, 
and that plaintiff had lost profits in his crop because of not having the ser- 
vices of said mule, and because of defendant’s failure to live up to the award. 
Plaintiff’s total damage was alleged to be $300.00 which consisted partly of 
damage due to defendant’s failure to furnish another mule, with feed for 
same, as required by the award. Defendant demurred generally to plaintiff’s 
action on the ground, among others, that as a matter of law the arbitration 
award was binding on plaintiff and defendant so that no new and inde- 
pendent tort action could be maintained. Before ruling upon defendant’s 
demurrer, the plaintiff filed an amendment to the petition alleging specifically 
that an arbitration had been had regarding the damage done to the mule, 
that the award was made by three arbitrators in accordance with the 
agreement and setting forth that the money value of the award as rendered 
was $96.00, of which amount defendant had paid only $20.86. Under these 
amendments plaintiff sued for the balance of $75.20 on the award as such 
and dropped the cause of action in tort as originally set forth in the 
complaint. Thereafter defendant renewed his general demurrer on the 
ground that the plaintiff now sought to set out a new and distinct cause of 
action, and the lower court sustained the demurrer and dismissed the 
complaint. Held, reversed (one judge dissenting) : 


“There was enough in the original petition to amend by, in respect to 
the award finally declared upon by the petition as amended 
an action on an award a petition is sufficient, as against a general 
demurrer, which alleges the existence of differences between the plain- 
tiff and defendant; an agreement to submit the matters in dispute to 
arbitration; that the submission was mutual, setting forth the sub- 
stance of the same, that the award was made in pursuance of the 
submission, and conformed to the same in all material respects; that 
it was made within the time limited, if there was such time, and with 
the formality required by the submission; and that the defendant has 
failed to perform it. .... The petition as amended in the present case 
set forth a cause of action on the award therein referred to, and the 
court erred in dismissing the petition on the defendant’s general 
demurrer.1 


Whitaker v. Magruder, 5 S. E. (2d) 275 (Court of Appeals of Georgia, 
Division No. 2, Oct. 1939). 





1The dissenting judge, in his opinion, pointed out that the original 
petition could not be reasonably construed to be anything but a tort action. 
If that were true the amendment changing the cause of action from a tort 
action into an action on contract (that is to say, on an arbitration award) 
was subject to the objection that it set up a new cause of action. The 
demurrer, therefore, should have been sustained. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA 


Common Law Arbitration—Partisanship of Arbitrator—Inconsistent Award. 
This litigation arose under a lease for coal mining purposes, executed by the 
plaintiffs to defendant in 1931. Defendant proceeded to mine the coal, but 
in the course of the operations plaintiffs complained that defendant was not 
taking the coal to sufficient height. Paragraph 16 of the lease provided 
that all differences be determined by arbitration but that there should be no 
cancellation or forfeiture of this agreement pending such arbitration. Each 
party was to select one arbitrator and the two thus selected were to appoint 
a third if they could not agree. The decision of any two of such three arbi- 
trators was to be final and binding. The question of the defendant’s obliga- 
tions under the lease was submitted to three arbitrators, two of whom made 
a finding adverse to the claim of the plaintiffs, who thereupon brought the 
present action to vacate the award on the grounds: (1) that the arbitrator 
selected by defendant acted as an advocate and agent rather than as an 
arbitrator; (2) that the award was not responsive to the questions sub- 
mitted, and (3) that the award on its face disclosed palpable error. The 
lower court vacated the award on this ground and directed that plaintiffs’ 
claim for an amount due them on account of unmined coal go before a jury, 
which returned a verdict in plaintiffs’ favor in the amount of $2,400.00. The 
lower court then approved this verdict and entered judgment thereon. Held, 
reversed and remanded (one judge dissenting). 

There is here presented an executory contractual provision for common 
law arbitration which could have been repudiated by either of the parties 
prior to the award of the arbitrators. But neither party refused arbitration 
when such objection could have been made as a matter of right. They vol- 
untarily arbitrated their differences, the executory undertaking became 
executed. The award cannot now be repudiated except for sufficient cause 
shown. 


“Awards are to be favorably and liberally construed, and are not to 
be set aside unless they appear to be founded on grounds clearly 
illegal.” .... 


The charge of partisanship and advocacy on the part of defendant’s 
arbitrator is met by defendant’s allegation that the arbitrators’ course of 
action was in accordance with an understanding formulated among the 
arbitrators and with the knowledge of the plaintiffs. As was said in the 
early case of Wheeling Gas Company v. City of Wheeling (5 W. Va. 448): 


“Where parties to a controversy are content to submit their problem ‘to 
those who are known to have formed and expressed opinions upon the 
subject matter, or who are known to have partialities and prejudices 
for or against the respective parties, an award made by such arbitrators 
is binding.’ ” 

The second challenge of the award on the ground of non-responsiveness 
to the submission also is not well taken, as it is apparent from the award 
as a whole that it properly related to the controversy submitted. 

With reference to the third challenge that the award was inconsistent and 
contradictory on its face, the court held that an issue of fact was raised 
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which should be determined on trial.1 Hughes et al. v. National Fuel Co. 
8S. E. (2d) 625 (Supreme Court of Appeals of W. Va., June, 1939). 





NOTES 


Columbia University Law School Offers Course on Legal Aspects of Foreign 
Trade. Columbia University has announced for the Spring term of 1940 
a new course on legal aspects of foreign trade, to be given by Prof. Arthur 
Nussbaum. Part I of the course will deal with legal principles concerning 
customs and tariffs; Part II will be devoted to legislative regulation of 
foreign trade, with particular reference to import quotas, exchange control 
abroad, the Export Trade Act and related matters; Part III will deal with 
commercial treaties. Part IV will be devoted, among other things, to a 
discussion of the legal status of American corporations abroad and to a 
study of enforcement methods of rights of Americans in other countries. It 
is in connection with this part of the course that International Commercial 
Arbitration will be discussed, with particular reference to treaties and 
legislation since 1918, and the various International Arbitration Tribunals. 

Prof. Nussbaum, formerly of the University of Law at the University of 
Berlin, is visiting professor at Columbia Law School, and is the editor of 
the International Year Book on Civil and Commercial Arbitration, the 
first volume of which was translated into English in 1928. He is also a 
member of the Law Review Committee of THE ARBITRATION JOURNAL and 
the author of the recently published treatise on Money in the Law (Foun- 
dation Press, 1939). 


Frederic R. Coudert on International Law and the Present War. International 
Law and the Present War was the subject of an address by Frederic R. 
Coudert, member of the New York Bar and a leading authority on inter- 
national law, before the New York Law School on November 29, 1939. The 
following are brief excerpts from Mr. Coudert’s address, the full text of 
which appeared in the NEw York LAW JOURNAL for November 30, 1939: 


“International law, roughly speaking, may be said to be the general 
agreement among nations as to certain rules governing their conduct 





1The dissenting judge severely criticized the method in which this arbi- 
tration was conducted and in which the arbitrators were selected. Said he: 


“The two chosen arbiters have failed to reach a conclusion, picked a 
third who did not sit with them in an effort to reach a joint determina- 
tion, but to whom the other two arbiters submitted their respective 
contentions, and the third simply cast the deciding vote between two 
contending representatives of the two sides to the controversy. I think 
this is not arbitration. Instead of being a device to eliminate contro- 
versies, to my mind, it would multiply and magnify contentions between 
the contracting parties.” 


He further reached the conclusion that the award as rendered was not 
responsive to the question submitted and should be vacated. 
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in time of peace and in time of war. In time of peace these extend to a 
vast variety of questions constantly under discussion between govern- 
ments through methods of diplomacy, through international arbitrations 
and through courts, such as the Permanent Court of International 
Justice at The Hague. .... 

“As regards international arbitrations, we have had arbitration with 
Great Britain in thousands of claims since the famous Jay Treaty of 
1795, providing commissions to arbitrate differences between the two 
nations. Questions arousing bitter national feeling have been arbi- 
trated and the judgments enforced. After the Civil War an arbitral 
commission awarded damages for the destruction done by Confederate 
cruisers (Alabama claims) and what might have caused war was 
settled by the persuasive argument of lawyers and the decree of arbi- 
tractors. In my own time I have seen serious matters involving the 
freedom of the seas and the boundaries of nations thus settled—the 
Bering Sea Arbitration (in 1903), the Venezuela-Guiana boundary (in 
1899), the North Atlantic fisheries (1910), the subject of controversy 
for a hundred years, and other claims—all of them involving the 
application of the rules of international law. Lord Salisbury felicitously 
remarked, when the fisheries questions were settled, that he was glad 
that an end had come to the controversy, as the words “cod” and 
“lobster” had been fighting words between the English-speaking peoples 
on both sides of the Atlantic for more than a hundred years.” 


Guild Arbitration Committee Adopts Program. The Committee on Arbitration 
of the National Lawyers’ Guild, under the chairmanship of Moses H. Gross- 
man, at its first meeting on October 10 last, adopted a program of activities 
for 1940, in the carrying out of which the Chairman has appointed sub- 
committees for the following purposes: 


(1) To study court calendars of New York City to learn their present 
status, ascertain whether cases might be transferred from calen- 
dars to arbitration and the method to be followed in arranging for 
such arbitration. 

(2) To carry on an education campaign among members of the Guild for 
the increased use of arbitration. 

(3) To carry on correspondence with Arbitration Committees of other 
chapters of the Guild, in an endeavor to interest such Committees 
in amending present laws to coincide with the New York Arbitra- 
tion Law, or for the adoption of new laws. 

(4) To consider amending the New York Arbitration Law to provide for 
provisional remedies. 

(5) To prepare a list of questions relating to various phases of arbitra- 
tion and arbitration law that might be discussed in legal periodicals. 

(6) To consider the broadcasting of the proceedings of so-called “arbitra- 
tion courts” over the radio, and to make recommendations con- 
cerning their use of arbitration. 

(7) To consider legislation restricting the use of the word “court” to 

judicial or quasi-judicial functions or requiring permission from 

the courts to use the word “court.” 

















BOOK REVIEWS AND NOTES 


Evidence Before International Tribunals. By Durward V. San- 
difer. The Foundation Press, Inc., Chicago, 1939. 443 pp. 


This is undoubtedly one of the most important treatises on 
international arbitration which has been published in the last 
few decades. Indeed, it would seem that no book exactly like the 
one here reviewed has ever been published anywhere. While a 
great deal has been written in the past about the various prob- 
lems of conflict of laws, which necessarily arise in international 
disputes, the procedural aspects of those proceedings have re- 
ceived but scanty attention. This is particularly true of the rules 
of evidence and their applicability to international arbitration 
proceedings. 

Any lawyer who is even superficially familiar with the funda- 
mental rules of procedure in civil law countries knows that the 
law of evidence is much less technical and less scientifically de- 
veloped than it is in common law countries based on a jury 
system in civil cases. Indeed, civil law countries would hardly 
consider the law of evidence as a separate branch of the law. 
They know nothing about the best evidence rule, the parol evi- 
dence rule and the hearsay rule. Mr. Sandifer shows in his book, 
in a striking manner, how international tribunals have tried to 
steer a middle course between two systems so diametrically 
different. 

In Chapter X, the author summarizes the conclusions reached 
as follows: 

“Although in its predominant characteristics, the practice in the pro- 
duction of evidence before international tribunals bears more re- 
semblance to civil law procedure than to Anglo-American, important 
features bear the imprint of the latter.” 

He considers the use of affidavits, which is unknown in civil coun- 
tries, as probably the most significant contribution of Anglo- 
American procedure to the law of evidence in international 
tribunals. The author then states: 


“One fact that stands out clearly from this survey is that inter- 
national tribunals have exercised a free and, in general, intelligent 
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discrimination in the adoption of rules best fitted to the needs of the 
situations confronting them, without any especial regard to the system 
of law from which they may have come. The result has been the 
development of an independent and flexible system which by an almost 
unconscious process of synthesis has absorbed desirable features from 
both systems, without submitting slavishly to the influence of either.” 


There are eight appendices setting forth important documents 
and conventions concerning international arbitration, as well 
as an excellent bibliography.—WALTER J. DERENBERG. 


Cases on Equity. By Zechariah Chafee, Jr., Sidney Post Simpson 
and John Philip Maloney. Langdell Hall, Cambridge, Mass., 
1939. 


Professor Maloney has abridged and annotated Chafee & Simp- 
son’s famous “Cases on Equity,” with the aim to adapt them for 
the use of law students in the local law schools in New York. 

In Part II, Section 3, contracts for arbitration and appraisal 
are discussed in connection with the broader problems dealing 
with specific performance of contracts. In this chapter, some of 
the material contained in the original edition of the case book has 
been omitted, while some valuable New York cases and footnotes 
have been added. At the end of the chapter, the important recent 
case of Schafran & Finkel, Inc., v. Lowenstein, 280 N. Y. Rep. 164 
is reprinted. 


Concordance of the Railway Act. By A. George Blair. Canada 
Law Book Company, Limited, Toronto, 1939. 


This recently published book deals with the Canadian Railway 
Act of 1919, as amended. It is interesting to note that Sections 
215 to 240 deal with the peculiar arbitration system provided 
by this Act for expropriation proceedings. The method of 
arbitration to be followed is laid down in great detail in these 
sections, as far as the amount of compensation for the expropria- 
tion is concerned. The rights and duties of the arbitrator are 
defined minutely. The award rendered may not be impeached, 
provided the requirements of the Railway Act have been sub- 
stantially complied with. 

Section 232, however, provides for an appeal from an award 
within one month, provided the amount awarded exceeds $600. 
If the award is for less than $600, an appeal is only permissible 
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upon a question of law or upon any question of mistake appearing 
on the face of the proceedings. 

The editor of the Concordance, here reviewed, also publishes 
in conjunction with L. A. Schneider a new reporter system called 
“Canadian Railway and Transport Cases,” of which the first 
issue appeared in September, 1939. 








